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P-R-O-C-E-E-D-I-N-G-S

(9:51 a.m.)

CHAIRPERSON GRIFFIS: This is the 18 June 2002

public hearing of the Board of Zoning Adjustments for the

District of Columbia. My name is Geoff Griffis, I am the

chairperson today and joining me is Ms. Renshaw, Vice

Chairperson. Representing the National Capital Planning

Commission is Mr. David Zaidain and representing the Zoning

Commission is Mr. Anthony Hood who will be called upon out here

within a matter of seconds, I am certain.

Copies of today's hearing are available to you.

There are located at the table in the door where you entered

into. A couple of housekeeping items: Please be aware that the

proceedings are being recorded so we, of course, always ask that

people refrain from any disruptive noises or actions in the

hearing room, and when coming forward to speak to the Board, I

will ask if you don't recall or remember to give me your name and

your address. I also will have you fill out witness cards. They

are not at the table in front of me, but there are at the table

as you entered into. I need two witness cards filled out by

everyone that will give testimony. Those two witness cards are to

go to the recorder who is sitting to my right and you can bring

that to him when you are coming forward to speak to the board.

The order of procedure for special acceptance and

variances this morning will be first. We'll have statement and
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witnesses of the applicant. Second would be government reports

including office supply and Department of Public Works, etcetera.

Third would be reports of the ANC. Fourth would be persons or

parties in support. Fifth would be persons and parties in

opposition and sixth, of course, would be closing remarks by the

applicant.

Cross examination of witnesses is permitted by the

applicant or parties and the ANC within which the property is

located it is automatically a party in the case. The rest will be

closed in conclusion of each case except for any materials

specifically requested by the Board.

The Board and staff will, of course, make it

absolutely clear at the end of the hearing exactly what is

expected and the date when the persons must submit evidence to

the office of zoning.

After the record is closed, no other information

will be accepted by the Board. The Sunshine Act requires that the

public hearing on each case be held in the open before the

public. The Board may, however, consistent with the rules and

procedures of the Sunshine Act enter executive session during or

after a public hearing on a case for purposes of reviewing the

record or deliberating on the case. The decision of the Board in

these contested cases must be based exclusively on the public

record to avoid any appearance of the contrary, the Board

requests the persons present not engage members of the Board in
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conversation.

Let me also remind folks to turn off all beepers

and cell phones so that we don't have additional or any

disruptions of the hearing and I think we can now consider any

preliminary matter. Preliminary matters are those which relate to

whether a case will or should be heard today. Such as, requests

for postponement continuance or withdrawal or whether proper and

adequate notice of the hearing has been given. If you are not

prepared to go forward this morning, or if you believe that the

case should not proceed, now is almost the time to raise such a

matter.

First I will go to staff to see if they have any

preliminary matters and also introduce and say good morning to

Ms. Bailey who is sitting to my far right, Mr. Nyarku who is

standing and Ms. Pruitt our able Office of Zoning staff, and

Corporation Counsel sitting on my left, Ms. Sansone.

With that preliminary matters.

MS. BAILEY: Mr. Chairman, the first case of the

morning, Michael Pillsbury. Application number 16883. That

application was withdrawn yesterday. No additional action is

required at the Board at this time.

CHAIRPERSON GRIFFIS: Okay. Very good thank you.

MS. BAILEY: You're welcome. So we shall move to

the second case of the morning, Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.
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MS. BAILEY: Application number --

CHAIRPERSON GRIFFIS: Oh, unless there are

preliminary matters given an opportunity. Not seeing any rush to

the table, I think we can move.

MS. BAILEY: Application number 16884 of Michael B.

Johnson, pursuant to 11 DCMR Section 3103.3, for variance from

the lot occupancy requirements under section 403, a variance from

the rear yard requirements under section 404, and a variance from

the nonconforming structure provisions under subsection 2001.3,

to allow an addition to a single family dwelling in the R-1-B

District at premises 5814 Sherrier Place, N.W. (Square 1454, Lot

64). Please stand.

(Witness Sworn)

CHAIRPERSON GRIFFIS: Good morning.

MR. JOHNSON: My name is Michael Johnson. I live at

5814 Sherrier Place and this is my wife Polly.

CHAIRPERSON GRIFFIS: I'm going to have one mike on

at a time. Great. Okay, just let me quickly review my notes here.

I think we can jump right into it and turn it over to you.

MR. JOHNSON: What I'm trying to do is add about

eight feet to the back of the house and why I'm asking for a

variance is because there is -- the lot was one lot at one time,

and I have a page from the District selling these lots but then

they put the trolley tracks in and they separated the two lots

and I'm asking to do the same thing my neighbors did and go to
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the back of the right-of-way. This trolley track came in and they

separated the lots because the right-of-way went in. Since then

the trolley track has been removed. Nobody is using it. There

have been people that have built on the right-of-way since then.

As a matter of fact, when the right-of-way was pulled up some

people had the opportunity to buy it so it's not a constant

right-of-way anymore. We did go to the ANC in the neighborhood

and nobody had a problem. Everybody seemed to think it was okay.

It is a two-story addition in the back. We are not encroaching on

the right-of-way, we're just building up to it.

Our neighbors at 5818 did the same thing about in

'93 and they came down here and asked for variance so I'm just

trying to do the same procedures they went through.

CHAIRPERSON GRIFFIS: That's not always the

strongest case to make, doing a variance test because all these

others had made it. So in fact to that, and more directly, do you

want to -- walk us through a little bit about what you're doing

and let me also reiterate anything you've just shown us that

isn't is the record needs to be submitted into the record.

MR. JOHNSON: Yes sir.

CHAIRPERSON GRIFFIS: And if it's appropriate for

us to be looking at that now we can pass it up or make that

accommodation. It's your call. But I need you to speak to the

test variance and I can go through that with you, but I think

you're aware of the three-prong test, is that correct?
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MR. JOHNSON: No sir, I've never done this.

CHAIRPERSON GRIFFIS: Indeed. Okay. First let me --

I'll put it briefly but the first part of the test, of course, is

you need to indicate in evidence somehow the uniqueness of your

property, the uniqueness of the situation, you know, special

circumstances. Of that special circumstance arises some sort of

difficulty for you to implement that and if that difficulty would

be -- well that being said, and a third would be that there

wouldn't be any sort of -- there would be no substantive

detriment to the zone plan and the zoning map.

MR. JOHNSON: Okay, I understand.

CHAIRPERSON GRIFFIS: In fact, do you have the

Office of Planning Report? Were you given a copy of that?

MR. JOHNSON: No sir. I just have the ANC meeting

and something from Mr. Jackson. He had a photo taken of it when I

met him.

CHAIRPERSON GRIFFIS: Okay, do we have an

additional copy of the Planning Report? Why don't you -- we're

going to get you a copy of that.

MR. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: And just to walk through this

again with you, what we'll do is we'll have you tell us about the

project and talk to us about that test. We'll go to the Office of

Planning which actually outlines that and we can walk through

there and any other documentation, the ANC. I'll then go back to
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you for closing and you can kind of hit the high points that you

didn't hit and I would imagine that support will give you some

direction on what we need.

MR. JOHNSON: Thank you.

CHAIRPERSON GRIFFIS: So with that, I'll give it to

you again.

MR. JOHNSON: Mr. Chair, do you have and does the

Board have a copy of the actual lots, both lots?

CHAIRPERSON GRIFFIS: Yes, we have one.

MR. JOHNSON: If the Board can look at that piece

of paper there, you'll see that we own the lot behind that and

the variance I'm asking for the hardship is because the railroad

track went through this, they separated the lots. There is no

track there anymore and the lot occupancy if you combine the two

lots together, we have more than enough square footage.

I've lived in this community all my life. My

parents still live there. What I'm trying to do, I went to all my

neighbors first before I did anything. Showed them the set of

plans and got all their signatures so there was no -- I wasn't

trying to surprise anybody and I tried to follow the letter of

what everybody told me to do. So the hardship I'm asking --

what's causing this is just the railroad track going through

which is no longer being used.

CHAIRPERSON GRIFFIS: Do you know when that

subdivision happened?
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MR. JOHNSON: No sir, I don't, but I know it was

pulled up because I used to run through it when tracks were

there. It was pulled up in 1978, that's when they started pulling

the tracks up. The District of Columbia says they own the lot,

but it -- I think it's still under Roy Chalk. Nobody really has

that answer. When it was pulled up I know people in the area,

like I said I've been there all my life, have bought that

section. They went through bankruptcy and people had actually

bought sections of that railroad track.

CHAIRPERSON GRIFFIS: Is that right?

MR. JOHNSON: Yes sir.

CHAIRPERSON GRIFFIS: Okay.

MR. JOHNSON: And there's driveways across it.

There's, I mean, it's not a continuous right-of-way anymore. You

can't look right through it. I think when they built the bike

path, as a matter of fact, where they went on the railroad tracks

now where it is now, they considered this at one point until they

found out it wasn't a continuous right-of-way anymore and it has

been closed. And when I spoke to Mr. Jackson at the Planning

Office, and he gave me this picture to show me. He himself also

said that they have considered and I ought to get with all my

neighbors and it could be closed.

There is a water main on the backside of the right-

of-way but it surely doesn't need to be 30 feet. He thought that

was a way of the neighbors getting together just in the future if
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I wanted to go that way to actually have it closed because it

isn't continuous anymore. It's not used by the railroad company

or by the trolley track anymore. Greater Washington Railroad

Company owned it.

CHAIRPERSON GRIFFIS: So the trolley is not making

a stop anytime soon?

MR. JOHNSON: No sir.

CHAIRPERSON GRIFFIS: Okay, and the issue for

clarification of your project, you're not building on that

portion of that, but rather what you're asking is that this be

treated as accommodating your rear yard requirements as a portion

going -- the requirement for the rear yard goes to -- the intent

is only going to maintaining separation of buildings which just

goes to light in there. And your point being this easement won't

be built on?

MR. JOHNSON: No sir it will not.

CHAIRPERSON GRIFFIS: And therefore it does

accommodate the intent of the zoning but is giving you a

practical difficulty in making the addition on the back of your

building which would in any other way, if not subdivided be a

conforming property and building. I think that's what you said.

MR. JOHNSON: Yes, that's exactly right, yes sir.

MR. ZAIDAIN: I have a question. In terms of

drawing up your plans did you or are you going to commission your

own survey or are you using just the D.C. Office of Surveyor
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boundaries?

MR. JOHNSON: They just told me I had to go to the

District of Columbia and have the D.C. Surveyor.

CHAIRPERSON GRIFFIS: That's for your permanent --

MR. JOHNSON: Correct.

CHAIRPERSON GRIFFIS: But I guess Mr. Zaidain are

you going to independently survey when you do -- if you are able

to do the addition. Are you going to do a wall test. Are you

going to have it in order to get to your exact property line?

MR. JOHNSON: I've always been told that if this

all goes through and the permits, once the blocks -- the city I

have to pay to have someone come out and actually check to make

sure I'm not across that property line.

CHAIRPERSON GRIFFIS: That's correct, that would be

the way.

MR. JOHNSON: So basically the city will come out

after I get my block up and they'll say, okay you're within that

so you can continue. Without that sheet I can't go any further.

MEMBER ZAIDAIN: Okay.

MR. JOHNSON: So they check that and I heard

they're really thorough. I have to be --

CHAIRPERSON GRIFFIS: Anything further on that?

MEMBER ZAIDAIN: No, I'm just -- people often pay

to have their own survey done so that you don't build the wall

incorrectly and have the District remove it for you cause you are
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obviously talking about matters of inches when it gets down to

that point. And because you said it was an old public right-of-

way and I know you said it was not contiguous but as long as it's

-- in my experience if you don't have title to go in you never

know exactly what's going to and -- you know, just kind of for

your own protection but if they're going to do an independent

inspection like that --

MR. JOHNSON: I probably will, I try to air on the

cautious. I probably will have a surveyor come out and stake it.

CHAIRPERSON GRIFFIS: Right.

MR. JOHNSON: Just for that reason I hate to be --

I've heard stories of being three quarters of an inch off and

they make you move your whole block wall. So I think I will air

on the cautious and have that done. We are allowing a couple of

inches. I are not building directly on it for that, just in case.

I don't want to take down a block wall.

CHAIRPERSON GRIFFIS: And then can you talk to us a

little bit about if this is granted it wouldn't create any

substantial detriment to the public good, the zone plan --

MR. JOHNSON: Yes sir, again like I said I've lived

there all my life. I spent my whole life in that area. My parents

still live three blocks away. I used to run through this house as

a kid through the back yard on the trolley tracks. I've loved the

area so I want to live there all my life. The plans we have, I

kept it at a scale to keep the house within the integrity of the
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age and of the neighborhood.

I did not want to be one of the builders that come

in and the whole community has a problem with, that's why I went

to my neighbors first, showed them the set of drawings. I kept

the front one story. The back I'm going up all the way, but I'm

trying to keep it modest. I do not need to live in big mansion,

but I need to do this because these houses are small.

Right now we have, it's two and one-half bedrooms.

We have a bedroom with a crib in it, a bed in it and that's all

you can get. You have that and a little dresser. Eight feet isn't

a big addition, but that's as far as I know that I would be able

to go so I wanted to do everything that I could do but keep it

within the neighborhood.

If you have a roof plan, I'm keeping the roof plan

the same. I'm adding a couple of dormers and again I'm going to

the left side just one story and I had to let my neighbors see

everything and try to keep everything within the condition of the

neighborhood.

CHAIRPERSON GRIFFIS: And you're not changing the

use, it's staying a single family house?

MR. JOHNSON: Single family home.

CHAIRPERSON GRIFFIS: In the R-1-B zone what is a

matter of right. Now you talked a lot about the neighbors. Let me

just make a quick point and address that a little bit. I think

it's admirable that you've done that because I think it's
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important in terms of neighbor relations.

MR. JOHNSON: Yes sir.

CHAIRPERSON GRIFFIS: -- I've outlined the test --

often times we have neighbors that might come in opposition, that

will evidence things that may cause some sort of detriment or

bring out evidence, but an opinion poll we don't take.

MR. JOHNSON: Right.

CHAIRPERSON GRIFFIS: So again I think it's

commended that you talked to your neighbors so that they know

what's happening and that obviously goes to the relationship that

you will continue for quite some time, but it doesn't go directly

to our tests, but we have take note to it. We have a signed

petition in the record from a lot of the adjacent neighbors and

the two immediate adjacent neighbors have signed that, correct?

MR. JOHNSON: Yes sir.

CHAIRPERSON GRIFFIS: Okay. Any other questions?

VICE CHAIRPERSON RENSHAW: Mr. Chairman, just to

note that the applicant is doing his best to keep to the

neighborhood and I commend the applicant for reaching out to the

public in advance. The addition to the side, the one-story

addition will provide a little bit more symmetry to the front of

the house and tucking away the two-story addition in the back is

not going to be ajar visually to the neighborhood because of this

right-of-way property, the very deep back yard, albeit not all of

it is the applicant's, it's kind of acquired by the applicant.
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And then, of course, additional property of the

applicants including the garage and then a public alley, so there

is a great distance visually that's going to soften the look of

the two-story addition in the back and I think it will be very

pleasing. I don't think the applicant will like to hear that the

District is very serious about light rail returning to the

district. So watch that with your property in the back.

MR. JOHNSON: I was reading that in the paper. They

were trying to do that in Georgetown first.

VICE CHAIRPERSON RENSHAW: When I reviewed your

case I thought of a meeting that I had attended recently and

there seemed to be great enthusiasm for moving people via light

rail and I just thought if you could have a depot in the back of

your house. But in any case, I think that the plan has been well

thought out and of course we like to note the inclusion of the

neighbors agreement with this project. We will have more to say

about that when we get to the ANC report.

CHAIRPERSON GRIFFIS: Thank you, and of course for

noting in the exact regulations any concession stand for any

trail work in the use variance, of course, in the R-1-B. Mr.

Renshaw you bring up an interesting point of the symmetry and I

do appreciate your looking at the design of that. I think it is

important and I would just note it's beyond our scope at this

point, but there is great symmetry that's created on the house

with the separate entrance so it might be well worth marrying the
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fenestration, the window pattern on the existing with the new and

it also doesn't look like the rear elevation is capturing what,

from the pictures could be open view, but that's your design so

we'll let that go.

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I just

want to note also that the pictures submitted by the applicant

included one where it shows the side from the front and very

helpful to me. I'm not an architect so I need these little

assists but there were two people out showing the distance and

someone was holding at least a red marker so that was good for

the eye to catch and very very helpful to see the dimensions of

the side addition. And I just want to ask, was that your wife who

was helping you out as the able assistant?

MR. JOHNSON: Yes ma'am.

VICE CHAIRPERSON RENSHAW: I thought so, good work.

CHAIRPERSON GRIFFIS: You can almost read the tape

measure, right? Okay, anything else?

MR. JOHNSON: No sir.

CHAIRPERSON GRIFFIS: Okay. Let's move on then. Any

other questions of the Board members?

We will get back to you but let's go on to the

Government Reports and Office and Planning Report which is here

and welcome them this morning.

MS. THOMAS: Good morning, Mr. Chairman, members of

the Board, I am Karen Thomas representing the Office of Planning
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with respect to Mr. Johnson's request for a variance and based on

a comment by the applicant and Ms. Renshaw, we would like to

stand on the record because it's fairly simple for us at this

time.

CHAIRPERSON GRIFFIS: Actually --

MS. THOMAS: Unless you have a comment.

CHAIRPERSON GRIFFIS: -- I would have you just walk

through the test. I think the description of property is clear

certainly from the submission, but I think it would be important

to go through the variance test because you have outlined it and

we can summarize a little bit.

MEMBER ZAIDAIN: Sure.

CHAIRPERSON GRIFFIS: Oh indeed, and we do need to

weigh this report into the record. I don't see any reason not to

accept it at this point unless there are objections from the

Board in which case we could take that as a consensus waiving

(ph) the record.

MS. THOMAS: Sure I'll proceed with the variance

test.

CHAIRPERSON GRIFFIS: Good.

MS. THOMAS: The Office of Planning looked at the

variance test. Based on the uniqueness with respect to the

accentual narrowness, shallowness, shape and topography of the

property. We determined that the property is exceptional with

respect to its shallowness. It was less than thirty-three feet
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deep. The thirty feet wide right-of-way and the non-contiguous

lot 811 added to its unique character.

The right-of-way is owned by D.C., District of

Columbia and is not available to the Johnsons for development but

it forms a visual part of their property. With respect to the

unique difficulties, the applicant would have the existent house

was constructed on a very small -- as a very small single

dwelling lot prior to the adoption of the current Zone and Regs

in 1958.

Even though the house is not large for the area,

the property is sufficiency constrained, that it is non-

conforming and no addition will be possible without a variance of

these rights.

The Johnson's own two lots. A small one which

contains the house adjacent to the street and a larger one

adjacent to the alley. Together the two lots provide more than

sufficient area to permit the proposed house additions. However,

because the two lots are separated by the right-of-way, the lot

areas cannot be combined under the regulations for the house are

based on the small lot resulting in the non-conforming status.

We also looked at whether relief can be granted

without substantial detriment to the public good and without

substantially impairing the intent purpose and integrity of the

zone plan as unbodied in the zoning regulations and -- .

We determined that the addition was designed to
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minimize potential impacts on the street and on the adjacent

properties to the south. Neither the side nor the rear yard

addition, rear additions, excuse me, would impact the views,

privacy, or access to light or air of any neighbor. The house

with the addition is not unduly large and will not have a

negative street scape present. The addition does not provide for

a non-conforming use on the site, so the integrity of the zoning

regs would not be undermined.

At this time, the Office of Planning recommends

that it be approved a variance request. The approval would permit

the construction of this relatively small addition to this house

on a highly constricted lot. The approval is consistent with the

general land use map and the comprehensive objective to avoid

undermining the neighborhood quality and stability by maintaining

the existent house in stock and generally maintaining the

existent street scape. Thank you.

CHAIRPERSON GRIFFIS: Thank you very much. Does the

applicant have any questions of cross examination of the Office

of Planning?

MR. JOHNSON: No sir.

CHAIRPERSON GRIFFIS: Did you get a copy of it?

MR. JOHNSON: Yes sir.

CHAIRPERSON GRIFFIS: Okay, good. Board members,

any questions of the Office of Planning? I do appreciate that

report and there is additional extensive information in the
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report which is always helpful to the Board, but also to the

applicant. My clarification and reiteration, if you're looking at

your site plan, you actually own Lot 41?

MR. JOHNSON: Yes.

CHAIRPERSON GRIFFIS: And that's where your

existing garage is?

Mr. Johnson: Yes sir.

CHAIRPERSON GRIFFIS: So you have to walk across A-

11 to get to your garage?

MR. JOHNSON: Yes sir. Which we do maintain.

Everybody in the neighborhood maintains --

CHAIRPERSON GRIFFIS: Okay, good. Let's go on to

ANC report then. Ms. Renshaw do you have that in front of you?

VICE CHAIRPERSON RENSHAW: Yes Mr. Chairman, the

ANC 3-D has sent a letter to the Board dated May 6, 2002. The

letter is signed by John Finney, the Chair of ANC 3-D. It held a

meeting on Wednesday, May 1 at the Sibley Hospitals Ernst

Auditorium. A quorum was present at all times. A quorum is three.

Proper notice of the meeting was given in the northwest current

newspaper plus notices distributed throughout the neighborhood.

And they voted four to nothing, four, zero, zero to approve the

plan.

There was discussion of the application and, of

course, an opportunity for the audience of neighbors to

participate and Mr. Finney asked that the ANC decision be given
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great weight.

CHAIRPERSON GRIFFIS: Thank you. Any questions of

the ANC?

MR. JOHNSON: No sir.

CHAIRPERSON GRIFFIS: You were their president?

MR. JOHNSON: Yes sir.

CHAIRPERSON GRIFFIS: Okay I don't note of other

government importance at this time. Is there anyone here

pertaining to this application to testify today either in support

or in opposition? Not seeing an indication of that, let's go to

final questions by the Board. If there are any of the applicant,

then I can give you the opportunity for any closing remarks.

MR. JOHNSON: Yes, Mr. Griffis, I'm sorry but the

list of all the neighbors that you have, probably does not have

Tommy Grant. She's a neighbor to my right on it and I was just

looking through my list and saw that. I have talked to her -- I

have spoken to her since. We did not get her when I went out

signing that day, but there isn't a problem and I want to make a

correction on that. Cause I'm looking at the list that you guys

probably have.

CHAIRPERSON GRIFFIS: Okay, well and we've noted

the outreach that you made and not having any letters of

opposition, that's what we would have to take under deliberation.

VICE CHAIRPERSON RENSHAW: Mr. Chairman, we note in

addition to the petition that the applicant has submitted with
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quite a few names on it, I have not counted, but can do so. Did

you count for us?

MR. JOHNSON: No, ma'am. I just tried to go to

everybody that I thought --

VICE CHAIRPERSON RENSHAW: All right. You count

while I am recognizing the fact that we have a letter of support

from Mary Helen Boone and Samuel Myers and I think that they are

-- while my copy is a little bit obscured, are they at 5815?

MR. JOHNSON: Yes ma'am. They're directly across

the street and I figured they'd be the one mostly looking at the

project.

VICE CHAIRPERSON RENSHAW: All right, so directly

across the street these two folks have sent in a separate letter

of support that they have -- they appreciate Mr. and Mrs. Johnson

going to the trouble of insuring that the design of the addition

fits the character of the rest of the neighborhood and Ms. Boone

and Mr. Myers say that we approve with no reservations their

application for the variance of the addition.

MR. JOHNSON: I got very good response from all my

neighbors. Nobody had any qualms and they all liked what we are

proposing and I tried to be, you know, forthright and showing

them everything that we were going to do and I'm actually in

construction and I told them I have plenty of parking in the

back, which you can see, and I'm going to ask all my subs and all

to please park in the back so I'm trying to be as positive as
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that I can be. I explained that to them.

VICE CHAIRPERSON RENSHAW: And have you worked out

with your neighbors a truck plan because you'll be excavating in

the back?

MR. JOHNSON: Yes ma'am, as a matter of fact, the

excavator did come over and the alley is so wide, I mean, they

bring trash trucks up it that there's no problem. I'm going to

put the dumpster on my property so it's not blocking the street.

I have parking in the back and it's only going to be a Bobcat.

It's not going to be a big backhoe, so they're going to be able

to bring that right into the back yard.

I'm going to take a little section of fence down so

everything is going to be done from the back yard, nothing will

be done from the front. We have two little kids and we're going

to keep them all in the front yard and the back yard is the only

thing that should be disturbed.

Their right-of-way is a right-of-way. PepCo uses

it. They bring their trucks up it for to clip the poles, to clip

the trees so the wires -- so you could bring trucks up that. It's

only two houses from the main street which is Norton. But we will

not need to use that, we can use the public alley and come

straight up.

VICE CHAIRPERSON RENSHAW: And we note sixteen on

your petition, correct?

MR. JOHNSON: Yes ma'am.
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VICE CHAIRPERSON RENSHAW: All right.

MR. WOOD: Mr. Chairman, let me just also add -- I

think I'm going to just piggy-back on your comments. I really

appreciate, Mr. Johnson, the effort you made as far as going to

your neighbors and also providing us with a previous order, but I

can assure you that this Board is, and I hope Mr. Chairman that

I'm not out of order, but this Board will look at what's in front

of us as far as your case meeting the test. You did an excellent

job with outreach, but also from what I see here you do have a

good case as far as meeting the three-prong test for the

variances within the relief requested, but I just want to make

sure that we're not sending out a message because you've done

such an excellent job with all your neighbors which, believe me,

is complimentary. I want to make sure that you know that we focus

on the regulations in front of us.

MR. JOHNSON: Yes sir, and I understand that.

MR. HOOD: Thank you.

MR. JOHNSON: Thank you sir.

CHAIRPERSON GRIFFIS: Good, anything? Last

comments?

MR. JOHNSON: No sir, thank you.

CHAIRPERSON GRIFFIS: Very well. We thank you.

Board are you prepared forward today in which case it looks like

we have a consensus and I would then move approval of application

16884 for Michael B. Johnson for a variance of the lot occupancy
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requirements under 403, a variance from the rear yard

requirements under 404, and a variance from the nonconforming

structure provisions under 2001.3, to allow an addition to a

single family dwelling at 5814 Sherrier Place, N.W. and ask for a

second.

MEMBER ZAIDAIN: I second.

CHAIRPERSON GRIFFIS: Good -- who got first, I

think the issue -- I think we've really flushed out all the

issues on this clearly so we have a special situation with this

lot in terms of the easement on the back and I -- we didn't draw

attention to and I think it's important to look at the January 9

submission by the applicant with is Exhibit number 4, that says,

and I don't think these are exact numbers, but:

Considering the size of the yard and proposed

addition of the existing house will cover about 9.5

percent of the total yard.

And then if you look at it in terms of the ownership of the lot

is what I'm understanding that to be below 10 percent, however,

sitting just case on 64 the lot coverage would be and perceived

in this admission 50 percent, I think is probably upwards of over

60, but nonetheless, that being said, I think the case has been

well made. Clearly this won't happen in the detriment or

impairment of the intent and integrity as the result of the zone

plan his own map, and certainly we do not have evidence of any

other detriment to adjacent properties that would go towards the
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detriment to the zone plan and being a smaller house and small

structured in order to accommodate, of course, the expanding

family that is existing there, I think it also is important to

take that under consideration of the condition that sets to us

today. Others?

MEMBER ZAIDAIN: The only thing I would say is

just, and this is not related to the variance test, when you're

building the structure make sure to be cautious about that right-

of-way because as long as that property is not in your

possession, you know, there's all kinds of things that happens to

right-of-ways. I've been involved with that in previous

possessions. Now you've got rails and trails initiatives, you've

got light rail, all kinds of things that may be sitting dormant

now, but you've got a lot of creative planners in the world.

MR. JOHNSON: Yes sir.

CHAIRPERSON GRIFFIS: I think also most importantly

for easements to make sure that you know what's under the ground

too.

MR. JOHNSON: Exactly.

CHAIRPERSON GRIFFIS: It may not be documented at

this point, but of course it's going to be well beyond -- here --

MR. JOHNSON: Exactly.

CHAIRPERSON GRIFFIS: And so focusing back on that

I would ask for all those that are in favor, signify by saying

"aye." And opposed? And we can record the vote on that.
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MS. BAILEY: Prior to recording the vote,

clarification Mr. Hood did you second?

MR. HOOD: Mr. Zaidain seconded.

MS. BAILEY: Motion made by Mr. Griffis, seconded

by Mr. Zaidain, Ms. Renshaw, Mr. Hood in support, Mr. Etherly is

not present and not voting, and is this a summary order, Mr.

Chairman?

CHAIRPERSON GRIFFIS: Would you like to request a

summary order? A summary order is a limited

order and it goes up more quickly than a full order. A full order

has the entire findings and facts including the law, et cetera.

MR. JOHNSON: Yes sir, I would very much so. I

would like to start digging as soon as possible.

CHAIRPERSON GRIFFIS: Indeed, I think we can do a

summary order on that.

MS. BAILEY: Thank you.

MR. JOHNSON: Thank you sir.

CHAIRPERSON GRIFFIS: Thank you very much, good

luck, have fun.

MR. JOHNSON: Thank you.

CHAIRPERSON GRIFFIS: I hope not to see you again,

but nothing personal. Oh right, as a matter of course, yeah, the

map and the site map is that different than what's in the record?

MR. JOHNSON: No this is what I got at

the --
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CHAIRPERSON GRIFFIS: Okay, you can give it to

staff on the right then. You know you won't get that back?

MR. JOHNSON: That's fine.

CHAIRPERSON GRIFFIS: Are you sure?

MR. JOHNSON: Yes.

CHAIRPERSON GRIFFIS: Okay, we'll move on then to

the next case of the morning whenever you're ready.

MS. BAILEY: Certainly. Application number 16886 of

Stephen J. Sweeney, pursuant to 11 DCMR 3103.2, for a variance

from the lot occupancy requirements under section 403, a variance

from the side yard requirements under section 405, and a variance

from the nonconforming structure provisions under subsection

2001.3, to allow an addition to a single-family semi-detached

dwelling in the CAP/R-4 District at premises 330 8th Street, S.E.

(Square 924, Lot 826).

Please stand to take the oath all those persons

wishing to testify?

(Witness sworn.)

CHAIRPERSON GRIFFIS: Good morning gentlemen. Let

me have you introduced -- turn on the mikes and just introduce

yourself and then I'll turn it over to you and you can proceed.

MR. CONRAD: I am David Conrad. I'm the architect

for Mr. Sweeny. My address is 1216 Upper Street N.E., Washington,

D.C.

CHAIRPERSON GRIFFIS: Thank you.
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MR. SWEENEY: I'm Stephen Sweeny, the applicant. I

live at 330 8th Street, S.E. with my wife.

CHAIRPERSON GRIFFIS: Good. Actually there is a

quick preliminary on this. If I'm not mistaken, this was

advertised as a variance and my understanding is you've been --

communication has been made with you that this actually is able

to come -- now before there's a special exception under 223, is

that correct? Is that your understanding?

MR. CONRAD: That is my understanding.

CHAIRPERSON GRIFFIS: Okay, do we need to further

discuss that Board members? Is everyone clear on that in terms of

223 being the provisions that allow for the additions to single-

family housing, houses, structures that are nonconforming in

certain aspects? And you're prepared to put together the special

exception today, then?

MR. CONRAD: Yes, I understand those exceptions

have to do with light and air to adjacent property, privacy and

impact on the neighboring property.

CHAIRPERSON GRIFFIS: Is there a third? Someone

want to take up special exceptions on that? Well first, do you

have a copy of section 223 because under that with special

exception, let me run through 223.2 which is yes certainly

looking at light and air available to neighboring properties,

that not being unduly affected certainly the privacy of the

adjacent and employment of neighborhood properties, we also look
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at the addition together with the original building not being

viewed from the street or not having a negative impact from the

main elevation.

And then the other piece 223.2, of course, is the

submission requirements which are the graphics in terms of the

elevations and plans and photograph that would evidence to us

what exactly is being intended to do.

And then, of course, finally the Board may require

any special treatments in the way of design, screening, lighting

or building materials even for the protection of the adjacent and

nearby properties. Anything I've left out?

MEMBER ZAIDAIN: I just asked the question because

I don't have my notes in front of me. Are they okay to proceed

with the lot occupancy in the zoning there? What's the

requirement?

CHAIRPERSON GRIFFIS: Yes they qualify, there is no

problem with that.

MEMBER ZAIDAIN: I think that's why it can move. I

just wanted to make sure.

MS. BAILEY: Mr. Chairman, while you're looking up

their notes, Mr. Sweeney, did you do some calculations? Did you

do some calculations after you received a call from the Office of

Zoning?

MR. CONRAD: Yes, I did those calculations on Mr.

Sweeney's behalf. And if you include the existing, with the
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proposed site under the building, that area since it's less than

five feet in width, my understanding is that the side yard needs

to be included in the calculation for building area. That

calculation brings the lot occupancy up to 67 percent which is

less than the 70 percent listed in 223.

CHAIRPERSON GRIFFIS: Good. Ms. Sansone, you're

okay with that also in looking at the inclusion of the side yard

in coming in under seventy. That still accommodates 223.

MS. SANSONE: Mr. Chairman that's correct. This is

the R-4 district and section 223 would allow the applicant to go

up to 70 percent lot -- percentage of lot occupancy under the

definitions of percentage of lot occupancy in building area in

Section 199.1 of the regulations. The small side yard has to be

counted in the percentage of lot occupancy so I believe the

applicant's architect has, as he's indicated, he's redone the

calculations to demonstrate.

MR. CONRAD: If I could comment that without that

side yard, the actual building area comes down to about a 60

percent lot, I'd say.

CHAIRPERSON GRIFFIS: Right. But of course we had

to take in the --

MEMBER ZAIDAIN: And we're obviously discussing

this in terms of your proposal, if your proposal were to be

granted, this would be the --

MR. CONRAD: Precisely.
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CHAIRPERSON GRIFFIS: Okay, good. I think 223 does

address a lot of -- the second test of the special exception

which goes towards adverse use of neighboring properties. The one

piece that needs to be does spoken to is how this addition, if

granted, would be in harmony with the general purpose of the

intent of the zoning regulations and the zone map which I think

is fairly clear. It probably will come out in what you're about

to tell us. Good. And with that that, if Board is all

understanding and in agreement we can pursue this as Special

Exception 223. I think that is the consensus and so let us

proceed.

MR. CONRAD: As has been noted the building is a

semi-detached house that dates from approximately 1860. It is a

two-story house, woodframe two-story house with a one story lean-

to that accommodates a ground floor, bath and kitchen. It's on an

unusually narrow lot. It's 16 and inches wide lot.

CHAIRPERSON GRIFFIS: What was the dimension on

that?

MR. CONRAD: It's about 16 feet wide. Sixteen

inches is a heck of a doll house. Recently Mr. Sweeney discovered

that there was extension termite damage to the one-story lean-to

and a portion of the existing historic structure which requires

reconstruction of a good portion of the back part of his

building.

The proposal is to replace the existing one-story
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kitchen with a two-story structure that could accommodate

kitchen, and bath below and a bedroom and bath above. These plans

are the same as what you have before you.

CHAIRPERSON GRIFFIS: And this doesn't tell you,

but there was submission and you just stated the termite damage

and that is going in fact require a certain amount of removal of

some of the structure. Is it mostly in the back area?

MR. CONRAD: Yes, it is in the back area. On your

plans I have labeled a division between the existing structure

and the proposed. That is roughly the area of the termite damage.

CHAIRPERSON GRIFFIS: The area is in the proposed?

MR. CONRAD: Yes.

CHAIRPERSON GRIFFIS: I see. Okay.

MR. CONRAD: In terms of the impact on the

character of the neighborhood and the intent of the zoning map

our proposed lot occupancy is similar to a road dwelling which

dominates that street. There is one other semi-detached, it's

actually the adjoining neighbor but in terms of density of

development it is very much in keeping with the neighborhood.

CHAIRPERSON GRIFFIS: Do you have any history as to

why it wasn't attached. Was it --

MR. CONRAD: I don't have any documented history

but it seems clear that the building, given its age and its

construction, wood construction, predated all the road dwellings.

CHAIRPERSON GRIFFIS: Indeed.
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MR. CONRAD: So probably a portion of the land got

sold to a developer to do the adjacent road dwellings which were

built right up, almost directly against the building leaving

about a 20 inch space between their face on line and Mr.

Sweeney's existing house.

MR. SWEENEY: The road dwellings, the brick road

dwellings to the north I know were built in the 1920s, so roughly

sixty years later.

CHAIRPERSON GRIFFIS: And they were all built at

one time with one developer? Your's was existing.

MR. CONRAD: It's interesting, I mean, looking at

the case it was, I mean for a variance I think there was a strong

case for it just based on, I mean, in terms of the uniqueness it

seemed very odd that this -- somebody attached with just a

minimal amount of setback.

CHAIRPERSON GRIFFIS: Right.

MR. CONRAD: It's difficult even to walk past.

CHAIRPERSON GRIFFIS: Okay.

MR. CONRAD: In terms of the light and air on the

adjacent property you will note that we have set back the

proposed addition, you can see that shade and shadow here,

sufficiency -- it's a similar setback to what a road running

would be on its extension. And in terms of the privacy, our

windows are either offset from the adjacent property window

locations or recessed.
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In terms of the addition from the street, this

project is not visible from eighth street at all and actually

only minimally from the alley.

CHAIRPERSON GRIFFIS: And the materials on the

addition?

MR. CONRAD: The materials we're proposing -- the

structure will be woodframe structure. And we're doing clapboard

siding probably of fiber cement painted, clapping to and as close

in spirit to the original building as possible.

CHAIRPERSON GRIFFIS: What is the original

clapboard --

MR. CONRAD: It's painted wood clapboard.

CHAIRPERSON GRIFFIS: It is. Okay. So you have no

intention of using vinyl siding?

MR. CONRAD: No. No vinyl siding.

CHAIRPERSON GRIFFIS: Good. And I'm glad that's on

the record. Okay, any other questions of Board members?

MR. HOOD: Mr. Chairman, I just wanted to ask Mr.

Sweeney, I want to make sure I understand. Mr. Sweeney, the

person who lives in the brick house right next to yours, there's

a window, and I'm looking at what you submitted. A picture tells

a thousand words. Anyway there's a -- the second picture in what

you submitted and I'm concerned about that window and it goes

back to our regulations light and air. Is that person well aware

of what is going to happen on your property? What you plan to do?
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MR. SWEENEY: Yeah, the neighbor to the north, the

Cox's, I have a letter of support. I explained -- I sat down with

them with the plans to explain how it was going to work and where

the windows aligned, and he actually asked questions about the

windows and he -- it's in the packet of letters of support I

provided to the Board last week.

MR. HOOD: Okay or two weeks ago. Now let me ask

you, looking at that picture, is there a window to the right

across your neighbor's house.

MR. SWEENEY: On the neighbor's southern wall?

MR. HOOD: Yeah.

MR. SWEENEY: Yeah, there's one window that sort of

-- if you're looking at the east facing window which you can see

in the photograph, there's another window that's sort of 90

degrees off that and then there's one other window that would be

offset before the end of the brick part.

CHAIRPERSON GRIFFIS: So their building is on the

lot line?

MR. CONRAD: Yes, their building is face on line.

CHAIRPERSON GRIFFIS: And yet they have a variation

on that wall.

MR. CONRAD: That wall is not face on line. There,

if you look at our site plan you'll see this heavy dark line,

this portion is face on line, then there's setback to get the

window Mr. Hood was referring to.
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CHAIRPERSON GRIFFIS: I think what Mr. Hood then

asked though is that the face on lot line wall, is there any

windows on that wall?

MR. CONRAD: No sir.

CHAIRPERSON GRIFFIS: Is that clear to you Mr.

Hood?

MR. HOOD: No, actually I think they answered my

question. Then I'm looking at the next picture -- actually it was

in the setback.

CHAIRPERSON GRIFFIS: Oh I see.

MR. HOOD: Maybe I wasn't clear, but it was in the

setback. Okay.

CHAIRPERSON GRIFFIS: Which is a fairly un-unique

condition for the town houses is that little window well, is what

I call them, --

MR. HOOD: Okay, I just wanted him to provide that

for the record. I wasn't necessarily sure who your neighbor was

to make sure that they didn't have any problems with their view

and the light suffer into their home. Thank you Mr. Chairman.

CHAIRPERSON GRIFFIS: Any other questions?

VICE CHAIRPERSON RENSHAW: We were just looking at

these photographs again and the middle photograph shows the back

addition as it is now, the one story addition which I take it as

the kitchen, right here. I wanted to make sure whether the new

addition, the two story addition, would come out to that point or
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is it going to be increased? In other words will the second story

come out to the existing addition or is this going to be a larger

addition?

MR. CONRAD: It will be larger. If you have the

site plan --

VICE CHAIRPERSON RENSHAW: I have this.

MR. CONRAD: There is a -- do you have a plan like

this without the color?

VICE CHAIRPERSON RENSHAW: Oh, okay, got it.

MR. CONRAD: You can see the cross hatch portion.

That is the extension beyond the existing building. The little

dotted line is the footprint of the existing one-story structure.

VICE CHAIRPERSON RENSHAW: Oh, I see. Thank you.

And so that is going to be an additional -- how many feet?

MR. CONRAD: I don't have an exact number on that.

I can --

MR. SWEENEY: The current overhang of the current

first story structure is about two feet. I think that the

extension beyond that overhang is another three feet.

VICE CHAIRPERSON RENSHAW: Is that six or is that

eight. We're looking at the surveyor's map and it looks to be --

it's either six or eight feet four inches.

MEMBER ZAIDAIN: She's asking how far you're going

up beyond the existing building. I don't -- I can -- can I show

him.
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VICE CHAIRPERSON RENSHAW: Uh-huh.

MEMBER ZAIDAIN: This is what we're --

CHAIRPERSON GRIFFIS: While you're looking at that

also, I think we need to coordinate the site plan that's

submitted because if you, Ms. Renshaw, you're concerned with the

adjacent building, I believe that's on the south side. The brick

building is on the north, is that correct? Okay. In which case on

the south side -- the picture cuts off, but it looks from the

site plan that this structure actually continues substantially

further, if you look at this piece compared to where the addition

and the adjacent building is.

MR. CONRAD: That's right.

CHAIRPERSON GRIFFIS: -- your concern in terms of

the impact of how that fits in. And it is kind of an interesting

stepping back to the brick building if you look all three

together. Your site plan submitted SP1, there's a pocketed party

wall indication. That is correct?

MR. CONRAD: Yes, that is correct. It's attached --

the attached structure to Mr. Sweeney's property had an addition

substantially deeper than what we are proposing.

CHAIRPERSON GRIFFIS: Right.

MR. CONRAD: I'm unclear on the date of that

extension, but that is the existing condition.

CHAIRPERSON GRIFFIS: Okay. That is actually from

the photograph it looks as though it's only a single floor
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addition, but it seems to be substantially taller for --

MR. CONRAD: For a portion, it is single and then

you can see where it steps up.

CHAIRPERSON GRIFFIS: And then the back there is

second level to that that extends further out.

MR. CONRAD: Right.

CHAIRPERSON GRIFFIS: Is your second level aligning

with their second level?

MR. CONRAD: No, I wanted to make that clear also.

Our second level does extend further to the back of the lot than

their second level does.

CHAIRPERSON GRIFFIS: Okay.

MEMBER ZAIDAIN: Did you want to clarify?

MR. CONRAD: Yes for the record, the clarification

-- this extension beyond the existing footprint is roughly eight

feet.

VICE CHAIRPERSON RENSHAW: And that includes the

one-story covered porch? Is that it? I can hardly read this.

MR. CONRAD: Yes, ma'am.

VICE CHAIRPERSON RENSHAW: Is the one-story covered

porch on grade level?

MR. CONRAD: Yes.

VICE CHAIRPERSON RENSHAW: So you are not raising

above the fences?

MR. CONRAD: No.
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VICE CHAIRPERSON RENSHAW: All right, thank you.

CHAIRPERSON GRIFFIS: Other questions?

Clarifications? We will here, because we have some submission on

this. Let me just have you address it and I will give a

perspective but, there is an accessory building on this property,

is that correct?

MR. CONRAD: Yes, there's a -- do you want me to go

into the --

CHAIRPERSON GRIFFIS: Maybe, let me tell you what

my point is.

CHAIRPERSON GRIFFIS: First of all, I think the

Board will take note of it and note of the evidence has been

submitted on. We'll hear just briefly from you if you want to

address it. Our point at this juncture is the fact that is not

under our jurisdiction for this application. If perhaps it is

evidenced as a nonconforming use at some sort, it is an

enforcement issue. The point being that it coming up today at a

public hearing I would imagine if not directed by this Board that

the enforcement branch of the zoning administrator would be aware

of the situation. Is that clear?

MR. CONRAD: Yeah. That's very clear, I mean, I

want to explain that it's the garage had been converted by a

prior owner into a rental unit without a certificate of

occupancy. When I acquired the property, I took title subject to

the tenant in the house after the lease expired, I didn't renew
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because there was no certificate of occupancy.

The structure is an historic, I believe it's a

historic stable actually because there is a central beam location

that sort of -- it doesn't exactly split the garage, but two-

thirds of it there's an overhead beam structure. There's a

sliding door which has since been sealed on the inside of that

sliding door there's a two by four plywood wall. I don't know if

it's a load bearing wall. And there's also a door and then a

hatch sort of raised up next to the door. That garage is

outfitted with utilities. There's electricity, water supply and

sewage drainage from the garage and a toilet and a sink. The

shower stall I since had to remove because of excessive mildew

damage from the former tenant. When we were moving the shower I

discovered a considerable amount of termite damage so that the

garage may need to be rebuilt regardless.

CHAIRPERSON GRIFFIS: Is it an all wood structure?

MR. SWEENEY: It's an all wood structure. In the

course of doing the construction work, if the special acceptance

or variance is granted, we may need to break open the garage door

to bring building materials into -- to get access to building

materials. Depending on whether or not the door from the garage

is going to be large enough.

CHAIRPERSON GRIFFIS: Okay. I mean if you go in --

well, we won't go there. The issue is, of course, if there a new,

if there was a use that would put -- that would try to be
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incorporated within that, of course, a rental unit would need

some sort of use variance. My assumption would be not looking at

it specifically in itself. All right, that being noted, and taken

care of, unless there is other information we want to bring up on

that, I think we may have other comments on it. We can move on

unless there is further information.

MR. CONRAD: Yes. I note that there are aren't

folks here in support of it, but after the notice went out to my

neighbors I sent around another letter explaining what I was

doing with some self-addressed stamped postcards. I submitted

those to the ANC at the time. I had two letters of support, one

from the immediate neighbor adjacent to the south, the one who's

light, airs and views would be most impacted. Fourteen postcards

and three e-mails, and I submitted those to the Board last week.

CHAIRPERSON GRIFFIS: Good. Okay. I think we can

then move on the Office of Planning Report which was submitted in

a timely file, if I'm not mistaken.

MS. BROWN-ROBERTS: Good morning Mr. Chairman and

members of the Board. I'm Maxine Brown-Roberts with the Office of

Planning. When we analyzed this application we did so on the

basis as a variance request and we're in agreement with it 223,

we'll address those requirements here today which is a little

different from what was in the submitted report.

The subject property is in the -- District which

permits row-houses, row dwellings and flats with a maximum lot
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occupancy of 60 percent for residential use. Lot widths of 18

feet, height of three stories or 40 feet and a minimum lot area

of 1800 square feet. The property is also within the capital

interest district overlays (ph) zone and does not violate any of

this requirement.

The subject property within the Capital Historic

District was reviewed by the Historic Preservation Review Board

on February 2, 2002 and granted concept approval. Final approval

was delegated to the Historic Preservation staff as part of the

review process.

A lack of majority of the other lots in the area

that are long these houses, and the row houses, the subject's

site is classified as a semi-attached unit due to the 1.64 feet

side yard on the northern side. Due to the classification as a

side yard, many of the yard requirements are greater than those

of row houses. Any buildings on the area that is proposed to be

demolished requires that the new construction meet the area

requirements. Due to the narrowness of the lot, the new addition

would be confined to an area six feet wide which would be

insufficient for the proposed addition.

Regarding the 223 requirements, the privacy and

enjoyment of neighborhood properties should not be in due to

compromising the light and air available for neighboring property

should not be unduly effected. The southern portion of the

building will continue to be a party wall and the side wall
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addition building to the north has windows but will not be

blocked as that portion of the building is set back from the

property line.

The addition will not be visible from the street

and therefore would not substantially visually intrude upon the

character scale and pattern of housing along 8th Street.

To demonstrate compliance the applicant submitted

elevations and graphic plans to represent these. I also visited

the site and also reviewed the Historic Preservation Review Board

package. The lot occupancy is below 70 percent, 67 percent is

represented by the applicant.

It is our assessment that no screening is required

and there will not any outdoor lighting to intrude in the

neighbor's properties. The Historic Preservation Review Board as

part of the review approved the materials to be used indeed they

are compatible to the existing structure.

The Office of Planning recommends approval of this

special exception. Thank you Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you very much. Were you

proposing to submit a revised memo or?

MS. BROWN-ROBERTS: I'd be willing to do that.

CHAIRPERSON GRIFFIS: Okay, very good. -- Board

members questions of Office of Planning? Does the applicant have

any questions of the Office of Planning?

MR. SWEENEY: No.
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CHAIRPERSON GRIFFIS: Good, thank you. The Office

of Planning did bring up the historic preservation and so I don't

think we need to touch on that again. Let us go to -- oh, we do

have a letter from the architect of the Capital that states,

thank you, May 6, 2002 that there would no adverse impact on the

Capital Complex or the master plan and then we can move to ANC 6B

which report was timely filed. Ms. Renshaw you have that?

VICE CHAIRPERSON RENSHAW: The letter is from ANC

6B is dated May 22, 2002 and it is signed by the Chair, Ken P.

Jarboe. He states that this came before the ANC on May 14, 2002.

Eight commissioners were present, seven being a quorum and the

ANC voted six to one to one in support of the project. He adds

that the applicant, the owners have done an outstanding job in

the design and communication of that design to the neighbors and

the ANC takes pleasure in recognizing and supporting the efforts.

CHAIRPERSON GRIFFIS: Good, thank you very much and

it is all properly noticed, etcetera so we can give it a great

weight before it is deserving, that is all the official reports

that I have at this time unless they have notes of others. We can

move on to testimony if we want to go right to or to ask for

people to give testimony in favor of the application at this

time, or in opposition at this time.

MR. SWEENEY: Since I provided the signatures of

support, I got one additional signature of support that I'd like

to provide to the Board.
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CHAIRPERSON GRIFFIS: That's fine. That completes -

- you can give it to staff if you would like.

VICE CHAIRPERSON RENSHAW: Would you just indicate

the address of the person?

MR. SWEENEY: Oh sure, 824 E Street. Actually on

the address point, of the eight owner-occupied houses on that

other side of the alley I have signatures of support from six.

CHAIRPERSON GRIFFIS: Is that's on the 9th Street,

is that correct?

MR. SWEENEY: Ninth street, south of 331.

CHAIRPERSON GRIFFIS: And just for reiteration of

what you have, you have indications of support from both your

adjacent north and south neighbors?

MR. SWEENEY: Yes.

CHAIRPERSON GRIFFIS: Okay. Thank you. All right.

Gentlemen good morning. You can turn on your mike and I'll have

you introduce --

MR. HACKER: My name is Leonard Hacker and I'm the

opposition and I live on 9th Street which is -- my back is the

problem. This structure is going to give me a major problem and

I'd like to explain why.

CHAIRPERSON GRIFFIS: Good. And Mr. Hacker we do

have your letter of June 6 and we weren't expecting to have you

here today, but we're glad to have you here.

MR. HACKER: I thought this was important enough
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and upsetting enough because this Board has not been given true

information.

CHAIRPERSON GRIFFIS: Very good and we'll anxiously

await you giving us that and let me just preface my comment. In

your letter you said that you weren't able to take the day off,

which is why I said that. But we're glad to have you here. Yes

sir.

MR. SCHAUER: My name is Lyle Schauer. I live at

1107 Independence Avenue S.E.. I'm the Zoning Courier of the

Capital Hill Restoration Society. We filed a report though it

didn't come in until yesterday, but we do support the matter, but

I do have another matter I want to discuss with the Board.

CHAIRPERSON GRIFFIS: Good, and I'd like to take up

Capital Restoration Society first and then we can move on to the

other --

MR. SCHAUER: We considered this, Mr. Chairman, as

a variance as it was advertised and we support the variance. We

think that the applicant met the three prong conditions for the

variance. But I'd like to take, unless the Board or you or the

Board have some other questions about that, I'd like to take up

one other matter.

CHAIRPERSON GRIFFIS: Do the Board members have

questions regarding -- we did receive it. We had a brief time to

get to it. We've all have read it completely at this point. So

let us move on to your other issue and what I'll do is, of
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course, just make a quick comment if you go very far field from

what we're having this meeting on.

MR. SCHAUER: I understand. Let me start with the

zoning administrator's worksheet, which shows parking spaces. One

provided, not true. The site plan showing an existing garage at

the rear, not true. The application for the variance showed a

single family dwelling, well questionable. The reason for our

concern is that that garage is, has been, an illegal apartment.

And we think we're getting rid of these on Capital Hill and one-

by-one we are, but if the market for small apartments once again

revives on Capital Hill, there will be a tendency to turn this

thing back into an apartment. I'm not saying that Mr. Sweeney is

going to do it. I believe his pledge is that that's not his

intention, but Mr. Sweeney will transfer this property some day

to another owner who may have different views.

What we would like to see is that this building be

returned to the way it was described in the application to a

garage. Open the door, pull out the living quarters in there, the

toilet, -- we understand the shower is gone already but the

toilet and kitchen facilities, there are several, pull them out

and we're asking you to make this a condition of your order

because as long as that building can be used for residential

purposes it impacts the neighborhood because it increases

parking.

We have no parking on the site, in fact, we have no
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parking for either the main house or the illegal apartment. So

the neighborhood is doubly impacted in parking if that is not

being used as a garage. In short that's my complaint I put in

front of you because it's submitted here on the record that

building, Mr. Hacker I'm sure will describe, is not usable as a

garage at present.

CHAIRPERSON GRIFFIS: Okay. Good. You bring up

quite a few points, let me quickly reiterate them and maybe

address them. You brought up the point of it's questionable

whether it's a single family. I'm assuming that means because you

have an accessory building, an accessory unit. Perhaps it

wouldn't go to a single family because you have that apartment.

Of course in this Board's mind, how do we look at not classifying

as a single family because it's an illegal unit from our

understanding so that we could not undertake that as a non-single

family or multi-unit of any sorts and it may indeed be just an

accessory but I understand your point and I think it's important

to make. Existing garage you also said I believe was questionable

and the point being the structure is there. You don't question

that. So the existing use as a garage is really what you're

bringing into question, is that correct?

MR. SCHAUER: That's correct.

CHAIRPERSON GRIFFIS: Right, for the parking and

then of course the BZA's sheet indicating that one parking space

provided goes to accompanying existing garage which can't be used
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for parking. Of course this may -- okay. I think I'm

understanding that. Now as I stated in the beginning and I did

know we would get into this further, clearly we are looking at

lot occupancy issues, side yards, and that's what's before us, to

condition any order if we proceed in the affirmative on this. I

think would be beyond this jurisdiction in going to "use" of an

existing structure and that. I will have other opinions perhaps

than the Board and we can go to court counsel if we have need of

a legal opinion on that. But I think that may step beyond our

reach in terms of the application that's before us. However, as I

stated, it is an important thing to bring up. It has been noted

and in the public record. It certainly will be noted to the

zoning administrator and it will be and is, in fact, now an

enforcement issue and so I think in terms of currently whether

this owner was to convert it or not or the next owner to convert

it or not, I think it will always be an enforcement issue in

terms of that use. Do others want to address that?

MR. HOOD: I would just concur with you Mr.

Chairman, but I would rather wait and hear from Ms. Sansone, but

I would concur with you. It is an enforceable issue.

CHAIRPERSON GRIFFIS: Do you have an opinion on

that?

MS. SANSONE: Mr. Chairman, I don't really have

anything to add to the application before the Board was for the

addition and it doesn't really go to the use of the accessory
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structure.

CHAIRPERSON GRIFFIS: Okay. In which case, again we

do thank you for being here and certainly we have come to, in my

short period, come to rely on the great thoroughness of the

Capital Restoration Societies letters to us and we do appreciate

that. And also to reiterate, I don't think we said it for the

record clearly, the variance test is a harder test to prove so

going to a special exception is a lessor burden and so it think

even your outline as according to the variance helps us in terms

of our own need and deliberation on this. And so we thank you.

MR. SCHAUER: Thank you, Mr. Chairman.

CHAIRPERSON GRIFFIS: And then let us proceed and

go to you sir, Mr. Hacker.

MR. HACKER: Could I ask just --

CHAIRPERSON GRIFFIS: One question?

MR. HACKER: The procedure, this is something new

to me.

CHAIRPERSON GRIFFIS: Good.

MR. HACKER: I could answer some of the questions

the Board has asked before that were not answered, but I'd like

to start my statement by saying you have been given many wrong

answers to your questions and you have been led down the path of

misinformation. Let me start at the beginning.

The house next door, the is the photograph that was

submitted to you. And the question was about the building on the
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south side of their building, does extend larger, but it was done

under a variance and it was done as a one story building. This

kitchen was added as a variance, as a one story building so that

it would not infringe on all of the neighbors on 9th street. So

you were not told that this has already been granted as a

variance. Okay.

When it was granted, it was granted specifically as

a one-story and all those variances were granted as a one-story

so they don't overlook the garage into 9th street because our

garage is lower and its just really -- in thinking.

CHAIRPERSON GRIFFIS: Do you know what year the

variance for the kitchen on this --

MR. HACKER: It was granted a variance some years

back to a previous owner. In all fairness, this gentleman doesn't

know, but it was granted, I was --

CHAIRPERSON GRIFFIS: I mean time period, was it

ten years ago, five years --

MR. HACKER: Oh no, it was about 15 years ago.

CHAIRPERSON GRIFFIS: Fifteen years ago.

MR. HACKER: Roughly I might be off --

CHAIRPERSON GRIFFIS: No, no, that just puts it in

perspective.

MR. HACKER: When you get to be my age, ten years

one way or the other is not that great a difference.

CHAIRPERSON GRIFFIS: That's fabulous.
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MR. HACKER: But I was there. I was an ANC

commissioner at the time so I'm very familiar with the historic

reasoning and I might add that the builders in 1860 to explain

the reason for that two foot is because all wooden structures on

Capital Hill that have steps going up in the front were made with

a little opening on the back so delivery of ice and other things

can be made. Because the garage is covering the back, you can't

enter with the garage so then they made those little things and

you'll find the same thing on 9th street. There are two wooden

structures of the same age and they also have little, what we

refer to as just sneaking into the house alleys. So explaining

that -- but that's the historic issue.

Let me go about this garage which is why I am very

upset and again it's not only the present applicant, but the

previous one. We've been promised everything every time the

subject comes up in enforcement. At one time it was well it was a

hardship because it was too expensive to convert it back into a

garage, so at that point it was just pushed aside.

CHAIRPERSON GRIFFIS: And what form was that?

MR. HACKER: Well it costs thousands of dollars --

CHAIRPERSON GRIFFIS: No, I mean what form did that

discussion come up. Was it --

MR. HACKER: When we objected -- when we objected

to an illegal structure.

CHAIRPERSON GRIFFIS: I see.
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MR. HACKER: When it was there.

CHAIRPERSON GRIFFIS: I see, -- the other variance?

MR. HACKER: Then --

CHAIRPERSON GRIFFIS: So it was BZA variance test -

-

MR. HACKER: That's right. Then it was brought up

at another time that the reason they couldn't do anything because

there was a lease and therefore it was against housing situation.

But once the lease expires, this will be done. So the history of

this garage is varied. But what you don't see in the picture is

something that's really annoying and that is the fact that the

top of the garage has a huge bubble.

CHAIRPERSON GRIFFIS: Uh-huh.

MR. HACKER: At night when the tenant or whoever is

in there goes in there, the whole top of the garage lights up

right into my bedroom.

CHAIRPERSON GRIFFIS: What kind of distance is it

to your --

MR. HACKER: I am one, two, three, five houses

away, but I use my bedroom in the rear so therefore I am impacted

by it all the time.

CHAIRPERSON GRIFFIS: Let me just slow you down a

bit so I have a firm understanding of what you're saying.

MR. HACKER: Yes.

CHAIRPERSON GRIFFIS: I need to -- how -- locate
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your property --

MR. HACKER: Okay, this -- I can give it to you

using this picture. You have this house, there's a house next to

that, there's another house next to that. There's an alley and I

am on the alley, so I go -- I get the full impact because I have

the opening of the alley so nothing shields me from that house --

CHAIRPERSON GRIFFIS: Right. You're across the

alley and --

MR. HACKER: And four houses over.

CHAIRPERSON GRIFFIS: Four houses separated.

MR. HACKER: Yes sir.

CHAIRPERSON GRIFFIS: To the north?

MR. HACKER: To the north, that's correct.

CHAIRPERSON GRIFFIS: And the alley distance is

ten? Or is it --

MR. HACKER: No, it's a wider alley. In all

fairness it's a wider alley. But --

CHAIRPERSON GRIFFIS: Is it 20 feet?

MR. HACKER: I would say 18, your Honor. I would

say whatever -- it's a wide alley, I mean --

CHAIRPERSON GRIFFIS: Okay.

MR. HACKER: Whatever it is I'll accept it.

CHAIRPERSON GRIFFIS: And then you have a rear

yard?

MR. HACKER: I have a rear yard.
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CHAIRPERSON GRIFFIS: And then so in the rear yard

is -- do you know off-hand roughly --

MR. HACKER: Yes, my rear yard is small because I

have the only legitimate four-bedroom house and I can give you

the history of it --

CHAIRPERSON GRIFFIS: We don't need it.

MR. HACKER: It was --

CHAIRPERSON GRIFFIS: It would be interesting, but

we don't need it.

MR. HACKER: Okay. So therefore I come out forward

because mine is an alley house so therefore I don't have the dog

leg, so my house comes to --

CHAIRPERSON GRIFFIS: I see.

MR. HACKER: So I come fully out rather than having

the dog leg.

CHAIRPERSON GRIFFIS: The distance of your rear

yard to your exterior wall roughly 30 feet, 40 feet?

MR. HACKER: I'd say probably 30 feet.

CHAIRPERSON GRIFFIS: Okay, so it's similar to the

alley distance?

MR. HACKER: Yes sir.

CHAIRPERSON GRIFFIS: Okay.

MR. HACKER: It's about the same -- that or less

than the alley.

CHAIRPERSON GRIFFIS: Okay, we're looking at
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anywhere from 50 to 60 feet.

MR. HACKER: I'd say -- but again, it's unfortunate

of this bubble -- distance doesn't really matter in terms of

impact.

CHAIRPERSON GRIFFIS: Is there lighting in the

alley?

MR. HACKER: Yes, there's street lighting in the

alley. As a matter of fact the street is against my building.

It's in the alley.

CHAIRPERSON GRIFFIS: But the skylight from the --

MR. HACKER: It's huge. It's a very large -- it's

not the normal bubble that you get in a house, this is like a

long large bubble.

CHAIRPERSON GRIFFIS: Made by NASA or something

probably.

MR. HACKER: No, it's made by a professional person

that want's to have the roof give some light in because the

garage does not have any windows.

CHAIRPERSON GRIFFIS: Right, but it's large, it's a

substantial size.

MR. HACKER: Yes, it's extremely large.

CHAIRPERSON GRIFFIS: Okay.

MR. HACKER: Again if you notice this is raised.

All this is an addition that was illegally raised.

CHAIRPERSON GRIFFIS: Okay.
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MR. HACKER: Now, you'll notice that there's a

telephone line right there. I mean, this is their photograph. It

is obviously made and it doesn't show the door with lock,

etcetera. But it is a useable apartment and at one time it was

sold when we had a problem on the Hill that this is a great thing

for the neighbors to have because there will be somebody in the

alley at all times.

CHAIRPERSON GRIFFIS: Right.

MR. HACKER: I mean, we've had all kinds of

reasons, I think that in fairness this should not be granted

until that has been removed. I don't know if you have the power

to do that.

CHAIRPERSON GRIFFIS: We don't.

MR. HACKER: I truly believe that that's the only

way to solve this problem once and for all.

CHAIRPERSON GRIFFIS: Indeed.

MR. HACKER: To simply say return it to the garage,

come back after it's returned rather than promising to do it. You

know, I've gone through this I'd say close to 20 years.

CHAIRPERSON GRIFFIS: Yeah.

MR. HACKER: And I've had -- I can give you a list

of excuses and it's always, "We will." And again as I saw it

finalized with a shower, a shower can be replaced with a stall

shower for ninety-nine dollars. So saying that they removed the

shower, --
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CHAIRPERSON GRIFFIS: That doesn't -- nothing --

MR. HACKER: You know that.

CHAIRPERSON GRIFFIS: Right. I do.

MR. HACKER: Now let me go to the other part.

CHAIRPERSON GRIFFIS: Let me just -- so I

absolutely have it now, the Office of Planning has an aerial

photograph which they always have in their memos which is

helpful. Your property actually is on the north side of the

access --

MR. HACKER: If you show me the area I can point it

out to you.

CHAIRPERSON GRIFFIS: Is that it?

MR. HACKER: This is my house, right there.

CHAIRPERSON GRIFFIS: Indeed.

MR. HACKER: Yes.

CHAIRPERSON GRIFFIS: Okay, so you have --

MR. HACKER: And you can see that while I'm the

shortest there, I'm the longest here because there's nothing --

see there's nothing preventing me the visual view of the top of -

- in fact you can see the size of the bubble.

CHAIRPERSON GRIFFIS: Okay. Good. And what you've

done is pointed out to the Office of Planning an aerial

photograph of your location of your property and --

MR. HACKER: It is hatched (ph)

CHAIRPERSON GRIFFIS: Right which I hatched (ph).
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MR. HACKER: Thank you.

CHAIRPERSON GRIFFIS: It's not on there. And the

issue is though you are on --

MR. HACKER: I'm north of --

CHAIRPERSON GRIFFIS: No, no, I'm just describing

this for the record because you were pointing and I don't think

that's on the record, but clearly on the 9th street townpiece

(ph) your side yard is of the alley entrance that then goes into

the main alley and this aerial does show that there's substantial

width. You had pointed out the fact that from your rear bedroom

you have an unobstructed view of the garage which is in question.

MR. HACKER: And really the bubble is more than

just the garage.

CHAIRPERSON GRIFFIS: Okay. Do you have further

items?

MR. HACKER: I think I've exhausted the -- I'm not

going to talk about the fact that there's no parking in the

garage and therefore parking in the back, therefore, when we pull

out from the garage, I and my neighbors sometimes you can't

because cars are parked there. I mean, the alley can be very

wide, but you still need the length.

But let me go to the structure itself if I may and

what really is the crux of the -- what I believe, the easement or

the variance. And again I'm using their information that was

given to me.



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

63

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAIRPERSON GRIFFIS: Okay.

MR. HACKER: If you notice their design is unique

and I speak of being an ANC commissioner to any design for an

addition on Capital Hill. Namely, the building goes up in the

back rather than continues downward slope which means that not

only do they have the normal second story overview of the back

yards on 9th street, but now they have an elevated view which is

much larger which is more intrusive and since we face the

building to the west, it cuts off, frankly, our sunset. It cuts

off a lot of light because it goes up. Now their own, if you

notice, if they would follow the same pattern of roofs all across

the Capital, it would be going down so therefore they have this

huge, what I believe, is an infringement on all of us. It's

almost like a, I don't know how to describe it, but you know it

like shooting out something at you raising it higher than

everyone else in the area with windows in the back.

CHAIRPERSON GRIFFIS: Are you familiar with 8th

street houses?

MR. HACKER: I am familiar with every house on 8th

street.

CHAIRPERSON GRIFFIS: Okay, 8th street south east,

if you proceed south there is --

MR. HACKER: Which block?

CHAIRPERSON GRIFFIS: On 8th street.

MR. HACKER: The 300 block?
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CHAIRPERSON GRIFFIS: Yes.

MR. HACKER: There is no house that goes up in the

back.

CHAIRPERSON GRIFFIS: Let me ask my question here

in terms of, if you started the sight in question of this

application --

MR. HACKER: Yes sir.

CHAIRPERSON GRIFFIS: -- and you proceed south --

MR. HACKER: Right.

CHAIRPERSON GRIFFIS: -- looks from the aerial

again, I'm referring to, there are three townhouses that look to

be more traditional townhouses D.C. townhouses.

MR. HACKER: Yes sir.

CHAIRPERSON GRIFFIS: I see bays --

MR. HACKER: Yes sir.

CHAIRPERSON GRIFFIS: They are attached as small

area -- what is the height of those -- are those three story

structures?

MR. HACKER: No, no, they're two story -- they're

the same height as this and if you were to extend this, it would

go down. What they're doing is they're extending it and going up.

So therefore, --

CHAIRPERSON GRIFFIS: I understand, I understand.

MR. HACKER: They're rear will be almost 20 feet

off the ground whereas everybody else is like 17.
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CHAIRPERSON GRIFFIS: And what's the height of the

structure on the corner? It looks to be squared or maybe it's --

MR. HACKER: It is squared but it is still sloping

down from the front.

CHAIRPERSON GRIFFIS: Are there any three story or

more -- on 8th street?

MR. HACKER: No sir, they're all two-stories except

some of them are higher because of the elevation but my point is

-- it's still a two-story except that if you slope it up you're

almost making it a three-story from our point of view because

you're blocking my light, you're blocking my sunset, you're

blocking my air if there's a westerly wind as opposed to when the

design, as I understand it, you start from the front and you go

down --

CHAIRPERSON GRIFFIS: Okay.

MR. HACKER: It lets the air sort of, you know,

come down this way. This what would do, it would go like that and

almost shoot it past us. And I think that's a terrible

infringement on our backyard. Can you see what I'm talking about?

Am I making it clear?

CHAIRPERSON GRIFFIS: Oh no, it's very clear.

MR. HACKER: I think before they receive -- to be

clear on that --

MR. HOOD: Mr. Chairman, I'm will tell you. I'm

still trying to understand how this is affecting Mr. Hacker. I
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really don't understand and I will tell you there's -- when I

asked the next -- I understand that you are across the alley?

MR. HACKER: But it isn't effective because the

building has got to be even with him, so it doesn't matter

whether it's this way or this way. He's not seeing anything. All

he's getting is this. In other words, I get it because it raises

and therefore I see it. Everyone on either side of him will not

be affected. Everyone on 8th street will not be affected, because

the back yards, the back buildings will end evenly. It's only on

9th street when it raises up that it infringes on our back yard

by creating a visual barrier. That's why it's different from 9th

than from 8th.

MR. HOOD: Okay I'm understanding that part of it.

MR. HACKER: That's my whole --

MR. HOOD: And you're saying it'll be evenly for

the folks who are in line with him.

MR. HACKER: Yes.

MR. HOOD: So what he's doing in terms of your

property the light -- he's taking away from your light and air

and --

MR. HACKER: Sunset. And everything else. Now you

see, if this were raised on the first floor it wouldn't make any

difference if they go out a little more. I'm not objecting to

them going out this way, I'm objecting to them going up the

second story and putting it this way. I'm objecting to the design
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not continuing as all or most Capital Hill buildings, and I don't

know of anyone in the Restoration side can probably answer that,

start from the front and go down.

CHAIRPERSON GRIFFIS: Okay, I think we think we get

that point. Any other questions?

MEMBER ZAIDAIN: Yeah, I have a question. I think

there has been a zoning issue raised here, not with all of this

design, just talk, but there's been talk, testimony given about

two other variances for this property. Is that your testimony,

there were two variances, there was another variance?

MR. HACKER: There was another variance and this,

of course, was illegal, so there was another variance, but I feel

--

MEMBER ZAIDAIN: No, we're not talking about the

garage, we're talking about the structure itself.

MR. HACKER: Yes. The kitchen.

MEMBER ZAIDAIN: There was a variance?

MR. HACKER: There was a variance. That's correct.

MEMBER ZAIDAIN: Okay, there was a variance.

MR. HACKER: That's correct, it was built on a

variance.

MEMBER ZAIDAIN: I don't recall seeing the order

for that in the file. Has that order been pulled or anything? My

point is if we're going to look at this as a special exception, I

just would like to have some reassurance from the zoning and a



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

68

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

legal standpoint that we're not going to -- if it's granted or

denied, or whatever, we're not going to conflict with any

previous orders on this property.

CHAIRPERSON GRIFFIS: Good, I think that's an

important point and that's why I asked the time frame. And the

other issue, if there was a variance for the first, and this is a

special exception, one might think how could the first be a

variance and this be a special exception except that Section 223

-- but Officer Zaidain is shaking his head no so I may be

incorrect with that.

MEMBER ZAIDAIN: Well I just -- just to be on the

safe side.

CHAIRPERSON GRIFFIS: I would think it's

conceivable that Section 223, and correct me if my dates are

wrong, could have preceded the previous order that may have a

variance if in fact it was. But I may be totally off on that.

MEMBER ZAIDAIN: Well, yeah.

MS. SANSONE: Mr. Chairman, Section 223 was added

in 1998 so it's --

MR. HACKER: This was before 1998.

CHAIRPERSON GRIFFIS: So it's fairly current, which

is -- but that doesn't answer your full question. The other

question -- well let's ask Officer -- whether they ran across the

previous variance or any other or maybe --

MS. BROWN-ROBERTS: I wouldn't say I did a thorough
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search. I checked the card files and I didn't see it, but I

didn't go any further than that.

CHAIRPERSON GRIFFIS: I see, so you actually

checked the file --

MS. BROWN-ROBERTS: Just the card files.

CHAIRPERSON GRIFFIS: Within the Office of Zoning

which would evidence the history of zoning and variance and

releases or situations with that property and nothing was

evidenced. Ms. Sansone, do you see difficulty preceding in this

with the possibility that there may be a previous order? Do we

need to take into account that previous order or do we take this

as the existing condition and move ahead with the process, you

know, special exception?

MS. SANSONE: Mr. Chairman, I believe the Board can

precede without having a copy of the previous order. It's always

useful though to have a copy if there's a history or maybe some

pertinent facts that you know, you might want to take into

account. So if one could be found without too much difficulty

that might be helpful.

CHAIRPERSON GRIFFIS: Have we sent someone in the

direction of maybe trying to find that while we continue with

this. Is there --

MS. PRUITT: How long ago was it sir?

CHAIRPERSON GRIFFIS: Fifteen years.

MEMBER ZAIDAIN: I would say --
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MS. PRUITT: There would be archives in the

basement.

MEMBER ZAIDAIN: I would say it's probably more

than 20 years.

MS. PRUITT: Or somewhere else.

CHAIRPERSON GRIFFIS: If you would just -- in the

basement.

MEMBER ZAIDAIN: Well just being unfamiliar with

the how that research goes, I mean, is that completely out of the

whelm of the possibility -- I know that at NCP there's some files

that we cannot find.

MS. SANSONE: Actually what Ms. Brown-Roberts --

I'm sorry.

CHAIRPERSON GRIFFIS: It would have been documented

on the card file.

MS. SANSONE: Exactly, and -- that's --

MEMBER ZAIDAIN: I'm just throwing that issue out

to the Board.

CHAIRPERSON GRIFFIS: We're going to look. We're

going to search for that. Okay. Other --

MR. HACKER: I just want to say one other thing.

I'm finished except to say that I truly believe that if the Board

continues with this until the grievous problem with the garage

is, I think you will indirectly be simply granting just another

variance for an apartment in the back because, as I say, this has
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gone on for many years, and it's always, "It will be done," or I

think the right way to proceed, in my opinion, would be to say

take it down, put it back, come back and then we'll act on the

other problems and take up this thing of the structural design.

CHAIRPERSON GRIFFIS: Okay. Thank you. Good. Thank

you very much sir and believe me, we do appreciate and take in

account all of your testimony here today. I do, however, disagree

with you in terms of proceeding. I don't believe this Board has

the capability to throw this out for perceived or real, whichever

it may be, nonconformity with the use and Corporation Counsel can

certainly tell me differently but we have in the past been

scrutinized for the fact of overstepping our jurisdiction and I

think this Board is very well aware of what is before us today

and we note, as stated previously, the condition and the

testimony on this garage and it is our perception that it would,

in fact, if rented be an illegal use and, therefore and as I

stated, it does become an enforcement issue and I think the

zoning administrator will be made well aware of that.

The other piece, Mr. Hacker, in terms of light,

air, sunset, all testified by you today, I am limited in your

persuasion based on several things. First of all the distance

separation from your property to the subject's property from the

setback from the alley, the angle also to this property in terms

of your angle of vision to testify that this addition would

actually limit light and air on your property, I'm not convinced
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of.

CHAIRPERSON GRIFFIS: I understand that. And I

think also in terms of, well -- indeed, and I think we look at

that from the adjacent properties also in terms of cutting off

sunsets, etcetera. This -- you have an existing row intensity, a

wall let us call it, with the existing heights that march down

8th street, that does not seem to be disruptive in terms of the

height of the other adjacent buildings, in fact, on the north

side that building as photographed in the evidence is, in fact,

from taller and as you also indicated. Other questions concerns

Mr. Hacker's testimony at this time? Okay, not seeing any others,

let us proceed then and we can -- thank you both for being here

this morning and I can ask you to take your seats at this time

and I ask the applicant to come back up for any closing remarks

or comments that they might have.

MR. SWEENEY: Hi, my name is Stephen Sweeney. I

wanted to respond to some of the points. I appreciate the Boards

careful considerations of these concerns.

CHAIRPERSON GRIFFIS: Oh, in fact, I'm sorry. Let

me interrupt you because, of course, you have cross examination

rights if you want any of the witnesses testimonies to come back

up for cross examination.

MR. SWEENEY: I only just had one question, but it

might not be important, and that was whether or not Mr. Hacker

had a third story?
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CHAIRPERSON GRIFFIS: Okay, I'm sorry, Mr. Hacker?

MR. HACKER: I do not have a third story.

CHAIRPERSON GRIFFIS: You indicated that you do not

have a third story?

MR. HACKER: No sir.

CHAIRPERSON GRIFFIS: Okay.

MR. SWEENEY: I appreciate the Board's careful

considerations as the neighborhood and myself I hope to -- I

appreciate it. The concern raised about the light, air and views

I think that the Board correctly noted that the proposal that we

have would be shorter than the neighbors to the north in height.

And I just want to, for a second, to turn it over to my architect

to explain the difficulty if we continued the slope as far as

putting a room above.

MR. CONRAD: Continuing this slope directly down

from 8th street would result in inadequate building height for

any inhabitable rooms on the second floor.

CHAIRPERSON GRIFFIS: So you're saying you would

drop below a certain height of the ceiling which would be below

six six?

MR. CONRAD: Yes.

CHAIRPERSON GRIFFIS: Okay.

MR. CONRAD: And that's based on the fact that the

slope was started already if you continued to the foot of that

shelf, it would drop well below that.
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CHAIRPERSON GRIFFIS: I see.

MR. SWEENEY: The other point about sunsets when I

bought the house wanting to see a sunset myself, I got up on the

roof. I'm unable to view a sunset because Hine Junior High School

across the street is significantly taller. A couple houses to the

north is an oak tree that goes even higher than Hine Junior High

School. I wanted to address the point about parking. I can

appreciate the problem with that and when this was explained to

me by the Capital Hill Restoration Society inviting me to

voluntarily do some demolition work, I explained that we would

most likely be needed to take the electrical load that goes to

the carriage house to use in order to come up with a kitchen that

conforms with building codes. The water line, I would still like

to able to maintain a spigot for a hose in the back of the house.

The bubble I can't really speak to it. I don't think it's a large

growing bubble, I think it raises the elevation about two or

three maybe four inches off the existing roof, but I think

there's a lot of brightness from the street lights in the alley.

On the parking point -- oh, in addition I think I

mentioned that we're going to have to crack the garage door open

in order to get construction materials in. I don't think my car

would fit in the garage and so to return it to a current garage

wouldn't really ever happen for me because I drive a Dodge

Intrepid which is 17 feet long. The garage is 18 feet 6 inches

deep. There's a rise about half-way through where I thought -- it
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was suggested that it might have been a stable at one point.

There are other people who use, and I understand

this is not an excuse, but there are other who use their garages

as work spaces and not as parking spaces. And I can appreciate --

the problem with parking because living right across the street

from Eastern Market I can't get a parking space on Saturdays or

Sundays.

And I just wanted to -- because I appreciate this,

this isn't an enforcement problem. I'll check with the zoning

board and the DCRA who I think would have enforcement authority

here. I don't think I'm in current violation of any laws. The

building is not inhabited. I think those concerns are primarily

about my predecessor and successors.

CHAIRPERSON GRIFFIS: But you clearly understand --

if you it was -- if you were proposing to lease it or use it as -

-

MR. SWEENEY: Definitely.

CHAIRPERSON GRIFFIS: That it would conceivably

from our indication be clearly beyond our jurisdiction at this

point, but not the illegal rental.

MR. SWEENEY: In response to the suggestion from

Capital Hill Restoration Society that I stipulate to in moving

the utilities, one of the points I offered to stipulate to was

not only to explain to subsequent owners that there's no

certificate of occupancy but that the absence of a certificate of
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occupancy means it's violation of D.C. law to inhabit that

structure. And I understand that was cold comfort because they

want to see things happen now rather than in the future.

CHAIRPERSON GRIFFIS: Right, and I think it's clear

that their concern with you but also with future owners if that

changes hands and making this a permanent situation so I think we

flushed this out. I think you have a clear understanding of what

your neighbors issues are and certainly the Capital Restoration

Society and as you progress perhaps something of mutual benefit

will happen. Maybe you'll get a smaller car. In any case I think

even with other garages that are used, the point holds, is

parking and that is when you remove the parking spaces that were

originally there that it accommodated a single family house, you

obviously put cars back on the street. It's an issue in Capital

Hill, it's an issue across the city. It's a very big issue, so I

think it should not be understated again going a little bit

beyond what we have today. Okay, other closing remarks going to

the special exception, okay.

MR. SWEENEY: Can I just ask a question about -- we

talked about the special exception versus the variance question.

If the information come up that there's some problem with

granting a special exception after a variance and there was

actually a variance previously, can we make the request an

application to the Board in the alternative?

CHAIRPERSON GRIFFIS: I don't think there's going



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

77

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to be any problem in terms of doing a variance in special

exception, you know, the chronology of that. I think the --

counsel will correct me if I'm wrong but if the test is made and

the application is full for us to view this as special exception

then our process and deliberation will stand.

MS. SANSONE: Mr. Chairman, there would be no

problem in granting a special exception following the variance

because what that reflects is there's been a change in the law

that provides home owners more flexibility to build reasonable

additions to their property. So as long as the conditions of

Section 223 and 3104 for special exceptions are met, the

applicant is fully protected if we're able to go forward with the

special exception.

CHAIRPERSON GRIFFIS: Good thank you. In which case

-- do we have any idea of who and how our file is being searched

for?

MS. SANSONE: Mr. Chairman, I believe Richard Nero

was searching for the file.

CHAIRPERSON GRIFFIS: Okay.

MS. BAILEY: Mr. Chairman, I did a cursory search

and I did not find that. I'm not quite sure if this case is going

to be decided today. If so, we can do a more exhaustive search

but a cursory search did not -- I didn't see it. I'm not sure if

the applicant has the information on the old order.

MR. SWEENEY: I was unaware that there was any
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variance previously. I just heard about that today.

MEMBER ZAIDAIN: Mr. Chairman, just in regards to

the point that I brought up with the other case, my point was

that if there had been any other restrictions, any order for

previous variances however counsel has provided me some assurance

that with this 223 special exception process we pretty usurped

those orders because it was given -- a new law has been provided

to give owners flexibility, so it may be interesting to still see

the order, but in terms of why I brought it up, I'm satisfied

with it.

CHAIRPERSON GRIFFIS: Okay, and we just got an

indication from the staff that the search that he conducted does

not evidence anything. It doesn't mean to say it isn't there

somewhere but clearly we have now three directions that have

looked into it and it would be interesting, it would be my

understanding that any variance would actually show up in title

work and closing documents. Is that not necessarily the case?

MS. SANSONE: Mr. Chairman not all property owners

record their variance. Some do, but I think most of them do not

record the variance orders.

CHAIRPERSON GRIFFIS: I see, okay. It just brings

up another point, you know, Mr. Sweeney is a somewhat new owner

of this property and that would be another place where this could

have evidenced itself. All right. Well Board members indication

of people ready to proceed on this today? I take that as a
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consensus then. I would, to get the discussion going, I would

move approval of application 16886 of Mr. Sweeney for a special

exception under 223 noting the side yard and the lot occupancy of

issue and this is as indicated in the testimony an addition to a

single family house which is -- 223 which is the new second which

is under the regulation that allows for this, and let me say an

adaption of a single family and I'd ask for a second.

VICE CHAIRPERSON RENSHAW: Second.

CHAIRPERSON GRIFFIS: Thank you Ms. Renshaw.

CHAIRPERSON GRIFFIS: Did you have --

MEMBER ZAIDAIN: Mr. Chairman, I was just going to

say, as far as saying that it's somewhat customary for us to ask

them to direct the information to the zoning administrator to

just put them on there just --

CHAIRPERSON GRIFFIS: Uh-huh.

MEMBER ZAIDAIN: I'd like to request that we do

that.

CHAIRPERSON GRIFFIS: As a condition of the motion?

I understand that point and I think that's an excellent point and

I think it -- I was bumping along on that. It was certainly clear

that that was going to happen so I'm glad you made it direct. I

think that the office of -- will be writing a letter indicating

what was evidence in testimony today. Speaking about the motion

in the application before us, clearly let me start with some of

the testimony that in. It's clear that it's an awful lot in favor
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but also the opposition evidence, there's quite a few things and

that is of course, Capital Hill Restoration Society talking about

whether this is actually a single family. The issue of parking in

the one parking requirement that's mandatory in this zone and

then the existing garage issue. I think we have exhausted that in

many respects in the point of it goes beyond what we can do

whether we want to or not. What we can do under this order an

application and under this process but clearly take great note of

it and Mr. Zaidain has indicated that we will, in fact, have a

letter written from the Office of Zoning noting the information

that was given.

Going to 223 the special exception of course, light

and air was also talked about to available neighboring

properties. I think that this addition is in line although

different roof pitch -- not unique to that block clearly, but

there's not go beyond the height of the adjacent buildings and I

don't, do not think that there was substantial evidence showing

that this would cut off light and air available to the

neighboring properties nor to privacy and use in terms of the

adjacent properties.

I believe the materials also are an important

aspect in the addition, especially in Capital Hill but across the

district. I think the materials used, the historic preservation

obviously had great input on that and there was testimony today

that the siding would integrate with the existing and be of high
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quality. We do have, of course, Office of Planning noting

approval and they are submitting an amended memo on this special

exception test. Architect to the Capital and ANC-6D. Ms. Renshaw

do you want to speak as a second. You don't need to but I'll give

you the opportunity.

VICE CHAIRPERSON RENSHAW: I'd like to say, Mr.

Chairman, that I certainly concur with your description of the

application and your evidence for the approval of the

application.

CHAIRPERSON GRIFFIS: Good, anyone else. Finally

then, let me also just restate I think what we stated clearly we

had the testimony and, I think, the site photograph reinforces

the fact that this is a wide alley, it's not a traditional 10

foot. It was testified that perhaps it's even 20 to 30 feet. On

the separation of the adjacent properties in and across the

street certainly the 9th street properties is substantial and is

not impacted by this. I'll tell you also, the parking that came

up I think there are two issues actually regarding the

requirement, the one parking space requirement.

And I have been handed a great note that I will

just read, in fact, the history in the construction of this

dwelling, of course, predates the parking space requirements so

it would be, in fact, grandfathered the one space required. Also,

if I'm not mistaken in the historic district I note that this was

noted at contributing building a waiver for parking requirements
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could be made.

I think the issue was brought up and is an

important one and I think the applicant knows that and we don't

need to state it numerous times again, but last time, of course,

there's an opportunity to create a parking space on his property.

The parking requirements in the Capital Hill and the neighborhood

are of great importance to, I think, the homeowner but also all

the entire neighborhood and so that being said I think we can

note that for the record as a finding of fact for us. And I think

it did, and it was discussed with great adequacy.

Anything else I'm leaving out? At which case then I

would ask for all those in favor signify by saying aye, and

opposed. We can record the vote then.

MS. BAILEY: The vote is recorded as 4, 0, 1, to

approve the application. The motion was made by Mr. Griffis. Ms.

Renshaw seconded, Mr. Hood and Mr. Zaidain is in support, Mr.

Etherly is not present and not voting. The Office of Planning is

to provide a revised report discussing this special exemption

relief and staffers to do direct the application to the Zoning

Administrator concerning the accessory apartment that's located

in the garage.

CHAIRPERSON GRIFFIS: Good, thank you.

MS. BAILEY: And this full order Mr. Chairman?

CHAIRPERSON GRIFFIS: Are you requesting a full

order? A full order, of course, is the complete findings and
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facts or do you want a summary order which will be a more -- a

quicker --

MR. SWEENEY: A summary order would be fine.

CHAIRPERSON GRIFFIS: Summary order?

MR. SWEENEY: Thank you.

CHAIRPERSON GRIFFIS: Okay, great. In which case, I

wish you all a very good afternoon. I appreciate everyone's time

coming down today. I think it was important to have. I will then

adjourn the morning session of the public hearing 18 June 2002.

(Whereupon, at 11:47 a.m., a lunch recess was

taken.)



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

84

1

2

3

4

5

6

7



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

85

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A F T E R N O O N S E S S I O N

(2:16 p.m.)

CHAIRPERSON GRIFFIS: Ladies and gentlemen, let me

call to order the 18 June 2002, afternoon public hearing and we

do appreciate everybody's patience. We've had a lot to do this

afternoon and I think it will save us all time, but let me

quickly open up the session and indicate that I am Geoff Griffis,

Chairperson. Joining me today is David Zaidain representing the

National Capital Planning Commission and Ms. Carol Mitten

representing the Zoning Commission. The other members of the

Board are not able to be in attendance today. Copies of today's

hearing are available, of course, to you. I am abbreviating a lot

of this cause I think we'll have specific instructions for each

of the cases as they come forward, but clearly, we have witness

cards at the table where you came into the room. Two witness

cards should be filled out if they haven't already been in the

past cases and given to the recorder. The proceedings are being

recorded today so everyone will have to be police, patient, but

most importantly speak into the microphone and introduce yourself

when you come forward to speak to the Board.

The order of procedure I'm going to skip because we

have outlined orders of procedures for two of the cases that we

have in the afternoon and let me just go through and indicate of

course, the important pieces of Sunshine Act which requires

public hearings on all cases to be made in the open and before
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the public.

The Board, of course consistent with these rules of

procedure, can enter executive sessions during or after public

hearings in a case for purposes of reviewing and deliberating on

cases. The decision of the Board's uncontested cases must be

based exclusively on the public record and of course we ask that

everyone refrain from having conversations with Board members in

these contested cases. I would just reiterate for everybody to

turn off cell phones and beepers at this time so we can proceed

uninterrupted and we will progress on and I will update schedules

as we get into each of the cases and see when we will be ending

this afternoon's session.

At this time I can, in fact, take any preliminary

matters. Preliminary matters are those which relate to a case

that will or should be heard or continued being heard to today,

such as request for postponement continuance or withdrawal where

the proper and adequate notice of the hearing has been given. If

you are not prepared to go forward with the case or if you

believe the Board should not proceed, now would be a time to

raise such a matter. Let me ask staff first if there are any

preliminary matters in the first case?

MS. BAILEY: Mr. Chairman, members of the Board,

good afternoon, and no sir, we do not have any.

CHAIRPERSON GRIFFIS: Oh actually, if I could ask

staff to remind me at the end of the day when everyone can go
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home, we do have an issue that we need to bring up in regarding a

morning case in terms of a proxy and reopening the record. Okay,

in which case I would think that we would call unless, yes, Ms.

Hubbard.

It's probably best I take the first case first

because we have a motion that's before us and that we need to

establish if we're going straight into an appeal and then I will

introduce any preliminary matters for the next case in the

afternoon. Thank you very much. Okay, let's call the first case.

MS. BAILEY: Appeal number 16879 of the Nebraska

Avenue Neighborhood Association, pursuant to 11 DCMR  3100 and

3101, from the administrative decision of the Zoning

Administrator, Department of Consumer and Regulatory Affairs, in

the issuance of a building permit number No. B4422149 issued on

January 22, 2002, to Sunrise Connecticut Avenue Assisted Living

LLC allowing a modification to Permit No. B4354464 dated March 8,

2001 allowing revisions to the roof plan/structure including the

elevator in an R-2 and R-5-D District at premises 5111

Connecticut Avenue, N.W. Square 1989, Lot 162.

All those persons wishing to testify please stand

to take the oath.

(Witness sworn.)

CHAIRPERSON GRIFFIS: Thank you very much Ms.

Bailey. Okay, on June 4 when last we heard, if I'm correct with

the date, 2002, we did have a motion or request which was framed
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in a motion to dismiss appeal 16879 for purposes today that

actually has been reinstated, that request. However, on June 4,

2002, the Board dismissed the appeal except for two issues. Those

two issues were the configuration of the seventh floor as it

resulted in a change of FAR and also regarding the second issue

and that being a noncompliant rear yard structure. And, of

course, based on those limited issues is what is before us today.

I think the most important thing for the Board at

this point was just to establish what was, in fact, new

information, new documentation and how it would then lead to an

appeal. So two things essentially had to happen in my line of

thinking and that is there had to be new information that was in

evidence and two, it had to show some sort of nonconformity or

noncomformance with the zoning. In order to do that clearly we

need documentation that can be compared and contrasted. To that

we have asked for the documents of -- that were submitted as part

of the permanent revision and my nomenclature may be all

incorrect on that, but the updated permanent documents and

permanent submission, we have been delivered those. Those

documents include sheets A108, sheets A202, sheets A302 and

sheets A402. Sheet A108 for members in our executive session, we

had an opportunity to compare the original submitted documents

A108, and resubmitted document which is noted revised November

29, 2001. Sheet A108 is the roof plan. The roof plan document as

shown and changes, first of all evidenced from myself and please
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Board members can also indicate what they say, we're looking at -

- let me just say, a footprint of the roof structure. The

footprint is identical in the originally submitted and the

revised submission.

There is a difference that is evidenced and that

has to do with the height and peak of the roof itself. The slope

is identical is what I'm showing is a twelve to twelve as I

stated the setback, I think just to -- for my own illustration

purposes, what's being evidenced in the roof plan is a cutting

off of the top of a peat roof. Therefore, what I'm seeing

essentially is actually a reduction in the height and some of the

configuration of the joining of the roof in order to make it

actually work.

MS. MITTEN: Mr. Chairman, just for the folks who

are here who are at a disadvantage because we can't all look at

these drawings together, first of all, I want to make sure that

everyone has been given a copy of the memo from Denzel Nogle that

accompanied these documents?

CHAIRPERSON GRIFFIS: All right, the indication is

not, so why don't we distribute that. The memo that you're going

to get now is we were served these documents and in order to

limit the discussion of their authenticity, we asked -- there's

one more needed back -- do we have an extra copy? In order to

establish the authenticity of what we're looking at we wanted to

have several sources of that. The one source of this memo
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verifies the authenticity as being delivered from DCRA as the

permit documents and the resubmission on the permits.

The second authenticity, of course, is all these

drawings are stamped and they are the original stamps and for

review and permit review. And so from the Board's perspective we

have no question that these are, in fact, the official permit

documents.

MS. MITTEN: And I just, to follow-up with that,

since we can't all look at them together, Ms. Cress who is the

executive director of the Office of Zoning is the temporary

custodian of these documents so when we're done here if anyone

would like to look at what we're looking at, she will make them

available for folks to look at.

CHAIRPERSON GRIFFIS: Good, and finally on that, we

will be making copies of all these and this will part of the

record in evidence. The issue then, the problem is that we have

no way of copying full size documents in this office nor does

DCRA is my understanding.

MS. BROWN-ROBERTS: Mr. Chair, if I can interject?

CHAIRPERSON GRIFFIS: Sure.

MS. BROWN-ROBERTS: Documents will be available.

Miss Cress, however, they cannot be removed?

CHAIRPERSON GRIFFIS: Correct. Good. But it is our

intention to make copies. Okay. Any other comments on -- what I'd

like to do is proceed down each of these documents and discuss
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what I think the Board has found. What I have found, I'll speak

to of course evidenced in the comparison of the documents. So are

there any other comments on A108? If not, I'd like to move on to

A202.

A202 is an elevation and it is indicated as the

rear elevation. We have two documents A202. The original

submitted with is dated --

MS. MITTEN: February 17, 2001.

CHAIRPERSON GRIFFIS: Oh, where are you getting

that date?

MS. MITTEN: That's the red ink.

CHAIRPERSON GRIFFIS: Okay, that's the DCRA stamp.

Why don't you give me the last revision on the sheet A202?

MS. MITTEN: July 7, 2000.

CHAIRPERSON GRIFFIS: Okay, and resubmitted

document A202 is dated 11/29/01 and is indicated as revision one,

however a revision. (ph) My review of this document in the area

that we needed, reflects the same changes happened in the roof

plan, that is, a reduction of the height of the pitched roof. It

also indicates a reduction of the -- how do I describe -- it's

going to be the brick wall, the brick elevation that extended to

-- we have a secondary tower that was evidenced and it will be

clear once people look at this. And what I'm showing specifically

speaking, we have a reduction in the roof height and the cornice

line has been aligned along the entire elevation, therefore, I'm
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seeing an entire elevation change. Again reiterating that there's

not footprint change indicated. Of course, we're not looking at

plans, we're looking at elevations but the exterior line of the

walls has not moved. The only indication of changes on A202 as in

A108 is an indication of height change and a reduction of a brick

wall and its height aligned the cornerstone. Do you want to add

on that?

MS. MITTEN: Just to use, maybe, the terminology

that we had been using in the original appeal. It's basically

that the tower that had been created to inclose the penthouse,

the elevated penthouse, has been eliminated. Is a different way

of saying it.

CHAIRPERSON GRIFFIS: Good. I think that's

excellent and we are looking at an area that's along the second

floor line. If you turn on your microphone we could --

MS. MITTEN: That would help you hear me on this

issue, thank you. I must admit I'm quite perplexed to be sitting

as a party to this matter not having been served with any of

these papers in advance. It was my understanding that the parties

were required to provide copies of materials well in advance of

today's hearings. Now I understand because of the size and the

scale of these documents, there may be some difficulty, but it

would be my assumption that DCRA could have been able to provide

these to us in advance so that we would have the ability, not

only to see what you're discussing, but to prepare ourselves to
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respond to it. We haven't had that opportunity. I have to enter

an objection and protest these proceedings.

Also, of course, Mr. Nogle is not hear. I assume

you received this memo from him and you are intending in some

fashion to permit these materials to be included in the record,

despite the fact that he's not hear to testify about them and at

this point they are simply hearsay. I don't know what they are,

I've had no ability to see them or to examine him about them so I

consider that to be extremely irregular as well.

CHAIRPERSON GRIFFIS: Okay, so noted. Do the other

parties want to respond? Does anyone want to respond to that? --

want to respond. All right, I think we'll take note of the

objection on this and I think we will fully address it as we

proceed through this. And let me just reiterate if I can boil it

down to two points, one, not having copies available and not

being served those copies and also not having Mr. Nogle or DCRA

representative present for cross examination, is that correct.

MS. HOLMES: Correct.

MS. DWYER: Mr. Chairman if I may just make one

statement. The materials that have been provided by DCRA are a

matter of public record.

CHAIRPERSON GRIFFIS: Indeed.

MS. DWYER: And these are the plans that were on

file that the appellant visually reviewed in making this appeal.

So we don't have any objections certainly to the plans being
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before the Board for the purposes of deciding this.

CHAIRPERSON GRIFFIS: Okay. Board members have

questions, comments on the objection?

MS. MITTEN: I guess I'm -- certainly I'm

sympathetic to both points. And I think we can go forward without

prejudicing anyone because we're not -- these are basically what

we are just observing "facts." There's no opinion involved in

most of this, but I do think DCRA in an appeal posture has a

slightly higher obligation than their normal way of doing

business when they become a party to a case before the BZA in

terms of acting like a party. So I would say that they need to

reexamine their posture regarding service and regarding,

providing witnesses to participate.

MS. HOLMES: Well if I could just interject one

additional comment, it is that one of the difficulties that we've

had for a year and a half in dealing with DCRA has been our

inability to receive documents that we needed for our appeal.

Part one of the issues that we have tried to raise before you

today is the question of newly discovered evidence relating to

some of the issues that were tried a year ago and which were just

made available to us this spring. So we've not been able to

pursue them previously, that's why we're here today. We hope to

have the opportunity to give you that information. We provided

that information in advance of this hearing to give all parties

notice. No one has given us notice of this and in fact, it's like
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pulling teeth to get this material out of DCRA so it leave

appellant's in an impossible posture.

CHAIRPERSON GRIFFIS: No noted. But I think the

Board and what your statement is saying have the same objective

and that is as Ms. Mitten has said, is they've got the facts in

front of us and I think that we have an incredible amount of

facts in front of us and the comparison is important to be

continued.

MS. MITTEN: And if I may just follow on, what

we're attempting to do right now is just establish the baseline

and I don't think there is anything that we have looked at that

you have not seen. I can't -- I mean I don't know, but there is

nothing -- there's no revelation in the materials that we have

before us, so let's just keep going and then we'll get to a point

where if you feel that something is happening, and I don't think

we've reached that point yet, where you just feel at a severe

disadvantage, but based on the submissions we have, we're not

looking at anything new here based on all the submissions in the

original appeal and in this appeal. So far, we're just

establishing a base line. So I think if you would just bear with

us, until we reach the end of the baseline and then we'll -- of

course you proceed as you see fit, but you have to understand

this is an adversarial procedure and I'm happy that you have that

information. But I don't have the information in order to

elucidate it for you and that's my objection. Okay, thank you.
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MS. CHIAPELLA: May I make a brief addition to that

because the Nebraska Avenue Neighborhood Association has met with

DCRA at different points in time, they provide different

materials. And so the materials you may have may not be complete

and may or may not be what they had shown to us at different

times. So, I'm a little -- again, I'm a little confused. It looks

like that's what they're saying the entire application was and

that's not my understanding. So I again will emphasize the

objection.

CHAIRPERSON GRIFFIS: It's not your understanding

that we're looking at the entire permit application documents?

MS. CHIAPELLA: Correct yes. I don't know what you

were asked for and I don't know specifically what Mr. Nogle

responded with.

CHAIRPERSON GRIFFIS: I don't think I said it in

the beginning what we have currently is the entire original

permit set of documents. Those are --

MS. MITTEN: Drawings. I think we should say.

Drawings.

CHAIRPERSON GRIFFIS: Oh, I'm sorry. Drawings. They

are in the executive conference room. The issue before us was the

comparison of the revised drawings that were submitted. And

looking at your submissions, if there was the connection from the

revised to the original, changes evidence that went to some of

the zoning issues that you brought up. So what we have done, is
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pull from the original drawings, the corresponding drawings of

the revised submission. And we were given four documents as

revised permit documents.

MS. CHIAPELLA: We addressed several issues of FAR

that were provided as new documents by DCRA mainly on April 10

and those don't appear to be in what you're considering.

CHAIRPERSON GRIFFIS: April 10 drawings, or April

10 --

MS. CHIAPELLA: April 10 was the point in time --

CHAIRPERSON GRIFFIS: The April 10th calculations,

which were the staff offered measurements for parameter and area

and we addressed some of that on the 4th. Perhaps you weren't

exactly clear and direct, but there are several things regarding

that, first, what we need to do is evidence that the FAR changed

from the original and from the calculations. Second and I think

most importantly, the Board had several sources for the

calculations of FAR. We had the testimony and we also had Board

members doing for the entire Board their own calculations on the

FAR and the comparison with the areas that were under appeal for

measurement, so the bottom line, I'm not seeing how this document

translates into documents that have evoked some change from the

original set.

MS. CHIAPELLA: Because I don't see that you're

looking at all the documents that DCRA has newly provided to us

that are also involved in the FAR evaluation. On April 10th they
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provided a modification of the rear structure that is not part of

the elevator structure or the elevator penthouse, that was

provided on April 10th and that's included in our material.

CHAIRPERSON GRIFFIS: From the consulting

engineers?

MS. CHIAPELLA: Yes.

CHAIRPERSON GRIFFIS: The personal sheets?

MS. CHIAPELLA: Yes.

CHAIRPERSON GRIFFIS: ESK4?

MS. CHIAPELLA: Yes, and we discussed how that that

was different from the way that it was presented to us before and

presented by Mr. Bellow (ph) at the hearing.

CHAIRPERSON GRIFFIS: We'll get to that, not to

worry. Okay.

MS. CHIAPELLA: Thank you.

CHAIRPERSON GRIFFIS: Okay. Board members comments

on sheet A2 -- rather, did we go through A202? Let's move to

A303. And again the comparison is with the revised permit

document. The revised document and again I will ask Ms. Mitten to

give me the date of the original submitted document drawing sheet

A302.

MS. MITTEN: July 7, 2000.

CHAIRPERSON GRIFFIS: And that is noted as a

revision. It's the last revision and it's noted as what? It's

title is on the left. It would be noted as permit submission set.
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MS. MITTEN: Oh.

CHAIRPERSON GRIFFIS: Seven July.

MS. MITTEN: 2000.

CHAIRPERSON GRIFFIS: 2000. And we are looking at

comparison of the submission A302 which was an elevator revision,

November 29, 2001. We have one area of notes which reflects again

the same change that we're frankly chasing through these

documents, and that is -- and I can only easily describe it as

the "cutting off" of the top peak of the tower element and the

dropping of the exterior wall as Ms. Mitten has said, the tower,

therefore aligning the roof slab and the roof cornice line all

the way across and aligning also the roof. Do others see

differently?

MS. MITTEN: It's also, I mean the elimination of

the elevator machine room and the peak roof above it so that

there's nothing projecting above the -- nothing in the vicinity

of the elevator.

CHAIRPERSON GRIFFIS: Yeah.

MS. MITTEN: Projecting above the main roof line.

CHAIRPERSON GRIFFIS: Yes, you're absolutely

correct. And I think the next document, the next drawing shows

that even more so, so A302 is indicating a peaked roof

reconfiguration. Again, I don't find that we have evidenced a

change in design issue although if perhaps in the next one our

conjecture could be that, in fact, I think it will evidenced that
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there may even actually be a reduction in the FAR on that level

if that was, in fact, states that was counted of which we have

not gone back into redeliberation on that.

So if we move to A402 again I will reiterate my

document is a recent elevator revision 11/29/01, I would imagine

your's is the July 7, 2000 permit submission?

MS. MITTEN: Yes.

CHAIRPERSON GRIFFIS: The difference is in the

section at elevator shaft is what we're showing. The revisions

are clouded, they're bubbled and that's what has focused our

attention on changes.

MS. MITTEN: I guess the way to describe it is

above the roof level at elevation 65.32 feet there had been on

the, I guess room for the hoisting mechanism that went up to a

projection above the roof level elevation that I just mentioned

was 19 feet four and one quarter inches and on this, the original

drawing, and then on the drawing that you have Mr. Griffis, that

has now been reduced to 12 feet four inches, so that's the

magnitude of the --

CHAIRPERSON GRIFFIS: So again we see the

reflection of reconfiguration of the roof, of the tower element

and the dropping of the exterior. --

-- important one. I'd like to take a -- complicated and so it's

important for us to get our thought process and information

together. Again, but clearly focusing on the two issues that are
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here before us.

I think the Board feels we have not exhausted the

configuration on the seventh floor and if there was any sort of

resulting change and if that change resulted in a difference in

FAR. It brings us to the point and let ask the NANA

representative to turn to their Exhibit B1. I'm going to ask

everyone actually to turn to Exhibit B1.

And what I'm specifically looking at is the second

sheet, but it is A201. And I would like to know if NANA can

identify that document?

MS. CHIAPELLA: Yes, this is -- we have a large

sheet showing this. It was a document prepared by Sunrise

Architect of Sunrise and submitted to DCRA and we have a copy

that is a large copy. This particular copy in our handout, since

it was easier to take a small one that Mr. Pittman had prepared -

- we used that.

CHAIRPERSON GRIFFIS: And where did you get the

drawing from?

MS. CHIAPELLA: That was a drawing that was

submitted to DCRA and the copy we asked for a copy from DCRA and

from the office -- we have not --

CHAIRPERSON GRIFFIS: If I could ask -- to address

the same question whether they can identify this drawing, A201

which is, in fact, noted as an elevator revision, 11/29/01 and I

think the critical piece is this part of the revised permit
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submission.

MS. DWYER: For the record, Maureen Dwyer, Pittman

and Allison Prince, we're just trying to identify which B1

because we are in receipt of several filings by NANA.

CHAIRPERSON GRIFFIS: Oh, I'm sorry. In fact it

would -- let me be specific on what I'm looking at. It is dated -

- well it's Exhibit number 31. It was received June 4.

MS. DWYER: June 4. All right, in tab B behind

their first sheet which is a pink sheet in our copy of it --

CHAIRPERSON GRIFFIS: Correct.

MS. DWYER: -- there is a drawing that they've

labeled "fund elevation" and that is a drawing from the original

building permit plans reviewed and approved by the city. As

you've indicated, in going through the revised permit, the

revised permit did not change this so this is the original

building permit plans and this is the way the building is being

built. There has been no change to this in any permit issued by

DCRA. So this is the original building permit and the

construction drawings. This is what is being built.

CHAIRPERSON GRIFFIS: Any questions?

MS. MITTEN: I think the confusion --

MS. DWYER: The confusion is that they're second

drawings.

MS. MITTEN: Right.

MS. DWYER: Which was an illustrious sketch that
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the architect filed to highlight the changes the elevator pent

house, and unfortunately in doing that, he drew in a window over

what is a balcony area.

MS. MITTEN: Right.

MS. DWYER: That window has not effect. There was

no request to change a window on the seventh floor or make any

change whatsoever, so the fact that he put a window there, in

drawing the facade of the building, was a mistake that he put it

there but it has no import because we did not request any change

of the seventh floor to add that window; the city did not approve

it, so the original building permit which shows that as an open

balcony remains.

MS. MITTEN: Okay, because what Mr. Griffis read

off as the four drawings that had been provided to us as the

revised plans for the remedial permit or the eclectic permit or

whatever you want to call it, did not include that A201.

MS. DWYER: Exactly, and we as well brought the

same roll of drawing and as we explained at the prior hearings,

the permit was limited. The permit itself says, "Revised elevator

penthouse only." No other changes were approved. So after the

last hearing we went back to the permit drawings and made sure

that these plans had the same changes, the same four drawings

that you referenced. Those are the only changes approved by the

city so there's no other change to the building other than the

elevator penthouse.
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CHAIRPERSON GRIFFIS: Good, so I think

everyone understands our confusion and certainly anybody else's

confusion of having that shown. I would have anticipated in any

revision permit drawings that we would have had additional floor

plans that clearly would have had to change because we have an

enclosure with an additional exterior wall. The Board took time

to look at the seven foot plan and went through the revision to

see if it could be noted of where that was occurring, could not

find documentation on that. I think it's clear then that A201 as

shown as revised for the permit elevation as you indicated was an

illustrative plan except there was a mistake --

MS. MITTEN: Right and what we also said this was

actually filed and the record of the former appeal. So had there

-- someone looked at it and said, "Wait a minute, there's a

window." We could have addressed it at that time and said this is

a mistake, the architect was simply trying to illustrate what was

happening with the penthouse and he wasn't paying attention to

the detail and the rest of the building. It wasn't raised at that

time and it's being presented as if it's a new issue. It is not.

There has been no change to that drawing.

CHAIRPERSON GRIFFIS: And the certified revision

plans that have been delivered to us by DCRA, clearly don't

include it.

MS. MITTEN: That is correct.

CHAIRPERSON GRIFFIS: We don't have that elevation
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to do a comparison.

MS. MITTEN: That is correct.

CHAIRPERSON GRIFFIS: Okay, Board members is that

clear, do you have other questions? Good. Is that clear to the

parties also our deliberative process?

MR. FRYE: I have a question, a point of

clarification.

CHAIRPERSON GRIFFIS: Sure.

MR. FRYE: When the roof sua sponte the Board of

Zoning ruled that that penthouse was incorrect. And when it was

brought up to this Board, it was said to be mute, or moot. Now

the question I have is, will that penthouse change because at

this point there's no elevators to fit into it, so will it change

at some point and return to its present -- the Otis elevator

penthouse or is it going to remain not there. Do you understand

my question?

CHAIRPERSON GRIFFIS: I think the absolute answer

is the building is going to be built as the permit documents have

been approved for.

MR. FRYE: Which means there will not be the

penthouse as the Otis elevator demonstrated. It will not be

there. It will be the correct one?

CHAIRPERSON GRIFFIS: The only --

MS. DWYER: It will be the revised permit.

MR. FRYE: That's correct.
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MS. DWYER: Yes.

MR. FRYE: That's what you're saying.

MS. DWYER: Yes.

CHAIRPERSON GRIFFIS: That would be my

understanding. In fact, that's what has to happen.

MS. CHIAPELLA: I'm glad you say that's what has to

happen because when we met again when we met with DCRA on April

10, the previous version of the elevator which included the tall

penthouse was included and given to us and has been stated by

DCRA that that plan is an active plan that it's possible to just

submit another version and it can be two plans that inconsistent.

This is part of our presentation.

CHAIRPERSON GRIFFIS: Before we worked on that,

that's a little bit of speculation or maybe a lot, but again

where it goes in terms of our jurisdiction. If an additional

revision of the permit documents goes in, it will have to go

through the entire review process. The zoning administrator is

going to have to look at for compliance. Though it may have to

maintain it's compliance and believe me the lawyers will

interrupt me if I'm incorrect. Corporation Counsel lawyers, that

is. So that if new issues or if design changes happen, they would

have to be totally permitted and part of the permit would be, as

you well know, the entire review. So I can't anticipate

additional changes that may or may not happen. What we have and

what we've documented and it has to my satisfaction the
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documented changes that have happened to the elevator area. The

elevator penthouse. And clearly I am not seeing anything but a

reduction in height and I'm thinking generally now, but a

reduction in height and perceptively a reduction of occupiable

area or a floor area that may have gone towards the FAR

calculations which would reduce it.

MS. HOLMES: If I may be heard on one other issue,

at the last meeting my understanding was that the Board expressed

reluctance to consider issues relating to the elevator because of

your decision that this was a determination dealing with the

building code and not with zoning issues.

CHAIRPERSON GRIFFIS: Yeah, it was not a

reluctance. It was pretty down right out of our jurisdiction.

MS. HOLMES: I understood that.

CHAIRPERSON GRIFFIS: Okay.

MS. HOLMES: And the point that I want to make, is

that indeed the appellants here are attempting to raise this as a

matter for the -- as a matter of zoning regulatory requirements

for the Board and properly before the Board for a decision and

that is that we have asserted and I believe the documents that we

submitted to you demonstrate that the elevator plans that were

submitted cannot fit under the rooftop plan --

CHAIRPERSON GRIFFIS: I understand that.

MS. HOLMES: -- that was part of the revision.

CHAIRPERSON GRIFFIS: I understand your point and I
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understand the documents that have been received, but it goes to

the point of elevator operation.

MS. HOLMES: I understand that.

CHAIRPERSON GRIFFIS: Which goes beyond what we can

deal with.

MS. HOLMES: I understand that you can't deal with

that, but what you can deal with is the legitimacy of the roof

top filing. And let me give you an example. If someone, for

example, were to build a garage that was too long and it intruded

into the rear yard setback, it was noted, the applicant then

chopped off a few feet of it and said now it doesn't extend into

the setback, you would obviously know that's a sham. If it was

too short to accommodate a vehicle it clearly couldn't be a

garage.

CHAIRPERSON GRIFFIS: You're saying the speculation

is then they come back after it's a matter of right development

and build on an extra addition.

MS. DWYER: Correct.

CHAIRPERSON GRIFFIS: And frankly that may well

happen. It already happens all over the city and that's an

enforcement issue. And that comes out of a different office. It's

not something that I can insure from except in saying that is not

allowed under the regulations.

MS. DWYER: And I accept that enforcement mechanism

may be necessary if we can't get the relief we're requesting from
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you, but it is entirely appropriate for the Board --

CHAIRPERSON GRIFFIS: I don't think that's actually

-- but go ahead.

MS. DWYER: It is entirely appropriate for the

Board to look at whether the filing that diminished the height of

the roof and therefore, at least according to the zoning

commission, allowed this to proceed and allowed them to mute our

earlier appeal. It's entirely appropriate for you to determine

that, in fact, although on the surface it appears that this

redesigned roof complies with the zoning requirement for a

unitary structure of a minimal height, that indeed it's a sham.

It is not indeed an appropriate roof structure.

CHAIRPERSON GRIFFIS: Frankly, I don't think this

Board has the capacity or the jurisdiction to make that judgment.

What we have is the documents in front of us and that's what we

review and that's what we deliberate and decide on. And that's

just as far as I can go. Because actually, the logical extreme of

what you're saying is that I can conceivably have the

jurisdiction to go back in and design. I mean, I should be able

to redesign that penthouse to make it work and frankly any other

part of the building that I find doesn't work and it may be even

further than some mechanical workings. The circulation in the

apartment layouts may not work for me. But that doesn't give me

the jurisdiction to go in and redesign them.

MS. DWYER: Well am I correct then in noting that
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the Board's position is that that roof structure can't be

increased? That if the elevator doesn't fit, there just won't be

an elevator?

CHAIRPERSON GRIFFIS: I think it's a good point, I

don't think we even need to speak to it because it is already

spoken to in the fact that they have submitted permit documents.

MS. DWYER: And will that be part of the Board's

decision in record that the roof top structure that you're

approving is the height and the construction orientation as it's

been approved that that's all that complies with the zoning

requirements.

CHAIRPERSON GRIFFIS: There's no problem, I stated

that. I think that actually is redundant, by the mere fact that

we reviewed the permit documents. The permit documents stand on

their own for what has to be built.

MS. CHIAPELLA: But my concern again is because

we've demonstrated earlier on in this material that we submitted

for the hearing, that DCRA has allowed conflicting designs for

elements --

CHAIRPERSON GRIFFIS: That hasn't been

demonstrated.

MS. CHIAPELLA: We have put it in the material that

we submitted for the hearing today. And the issue there is, when

we spoke with DCRA, they seemed not to have a problem leaving the

old elevator in at the same time they were approving the new one.
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So our concern is, is that's why the limits of --

CHAIRPERSON GRIFFIS: Let me be succinct on that

and it may sound sarcastic, but that's their problem. If they're

leaving, if they're indicating to you, and I can't speak, I have

no control over what they tell you or not tell you, show you or

not show you. Certainly there has been changes in this evidenced

by a revision of the documents that have gone in. If they happen

to show you an old document, you also have submitted and we were

going to talk about it, but I guess we can jump into it. You

submitted an awful lot of what I view as shop drawings. An

elevator shop drawings, cut sheets on elevators. Again, going

well beyond any zoning scope that this Board has. Those are not

new information. That's not new documentation and if DCRA is

sharing those with you, I'm not sure -- we're not part of that

discussion. So I don't think in my opinion in reviewing this case

I have not seen the documentation of changing design plans except

for those that we have just walked through and to my

satisfaction, I think we have evidenced all of the information

that is being shown on those drawings.

MS. DWYER: Mr. Chairman, if I could just state for

the record that we agree with you that your jurisdiction is

limited and Sunrise is going to abide by the only official

documentation from the city which is the revised permit that is

the building it has to build at some point in time it will be

obtaining a certificate of occupancy and licensing for the
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facility it will have to have a functioning elevator. It has

studied it and taken the risk that the plans it has designed will

accommodate an elevator to service its building.

CHAIRPERSON GRIFFIS: And let me, because that

brings up what I think we were going to get into, but an

important piece of this, first of all, any sort of shop drawings

-- sort of changes are, the drawings that are done in order for

the designs to be built, and once those documents are done, there

may be changes. There may be, you know, connection, bolt

connections that change within the entire building of how it's

actually built. From what it's design to how it's actually built.

And in between those the general contractor has its

subcontractors doing its shop drawings. Right? In those shop

drawings they may make changes as I just stated. But I think what

has just been brought up is the fact that there are two forms of

review on that. One, you have your inspectors that will go out in

their discipline to inspect those, the entire building, the

entire construction. And then that certificate of occupancy you

will have to obviously be in compliance and I can be corrected if

I'm wrong, being in compliance with the permanent documents. And

the permanent documents are what are in question at this point

because clearly appeals are based on permits and certificate of

occupancies.

MR. FRYE: I asked the same question of DCRA, that

you're talking about and I said are you saying that, because the
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cone elevator doesn't fit in there and the otis elevator doesn't

fit in there and so I asked them, is it going to be possible that

this penthouse will return to its present status, and they said

oh no, they wouldn't do that. No, they wouldn't do that.

CHAIRPERSON GRIFFIS: But what's the relevancy to

this?

MR. FRYE: The relevance is she says they're going

to put an elevator -- there is no elevator that sits in that

shaft. That's the point and therefore, the one they have has to

have the penthouse rejected.

CHAIRPERSON GRIFFIS: And frankly I think, unless

Board members disagree, I think that's the last we should hear

about the elevator function within the shaft that is drawn for a

zoning review. I don't know. They may well be building a bungee

jump in that --

MR. FRYE: But isn't this a sham, however?

CHAIRPERSON GRIFFIS: I don't know.

MR. FRYE: If what you're saying is a --

CHAIRPERSON GRIFFIS: I cannot make a judgment

based on a speculation that I may be being fooled. I have the

documents in front of me. Once we're being fooled, it will be

evidenced.

MR. FRYE: What will happen then, if the building

is up, what will happen then?

CHAIRPERSON GRIFFIS: I don't know.
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MR. FRYE: Will they come back to you for a

variance?

CHAIRPERSON GRIFFIS: That I can't say either. I

think Corporation Counsel can give you an opinion on that but we

are moving quickly far afield of what we need to be dealing with

right now.

MS. CHIAPELLA: May I just have a conclusion from

the Board, if I may, that this elevator penthouse, this elevator

system, from the architectural plans that were drawn and were

provided to us on April 10 of this year, that this is superseded

and may not be included in the current development unless they go

back and apply for a variance for that? This is my concern.

CHAIRPERSON GRIFFIS: We may have a bit of a

misunderstanding so I hope I can be direct. What you're showing

and on the board, is R8402, with the original permits submission.

MS. CHIAPELLA: Correct yes.

CHAIRPERSON GRIFFIS: 8402, if I'm not mistaken,

was resubmitted. It has been resubmitted and is part of its

resubmitted permit.

MS. CHIAPELLA: May I go further and just be clear

that this permit is now, that this plan that we're showing you is

--

CHAIRPERSON GRIFFIS: The provision supersedes

original documents.

MS. CHIAPELLA: Okay. The concern that I had raised
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was that we see multiple versions in the approved permit and it

seemed like this was -- the other was added to this rather than

specifically superseding this. I want to be clear on that. This

one is superseded.

CHAIRPERSON GRIFFIS: It is my understanding that

the revised document is the official document. That document has

to be on the construction site. The inspector will go and take

that document and review the building based on those.

MS. CHIAPELLA: And this one may not be there any

longer.

CHAIRPERSON GRIFFIS: I believe it would have to be

removed, yes.

MS. CHIAPELLA: I just need a confirmation of that.

That is the correct interpretation.

CHAIRPERSON GRIFFIS: But that also will be on this

Board's jurisdiction.

MS. MITTEN: Mr. Griffis, if I could just emphasize

that 8402 with the date of July 7, 2000 was part of a permit that

was appealed. And that appeal was upheld in one narrow area which

relates to the tower that encloses the elevator penthouse, so

that permit on that point is no longer valid. So if they were to

build in accordance with your Exhibit number 3 up there, 8402

dated July 7, 2000, they would be violating the law. They don't

have a permit for that.

MS. CHIAPELLA: Thank you.
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CHAIRPERSON GRIFFIS: Okay, Board members, other

issues we want to -- oh yeah we do have one other issue. And that

is the rear yard structures. Non compliant rear yard structure.

Again, what we needed was something evidenced in the new permit

that would indicate that there was new information beyond the

scope of the original permit which actually was a subject of its

own appeal. There has been no documentation evidenced that would

move this Board member to continue on hearing an appeal based on

that issue. Do others have opinions?

MS. MITTEN: Mr. Griffis, maybe more to the point

which is that -- not more to the point, but maybe expanding on

the point, we have four drawings that were submitted for

revisions and there was no drawings submitted for revision to the

site plan which is where any structures in the rear yard would be

shown, so the construction that is permitted must be consistent

with the site plan that was part of the original set and any

departure from that would be subject to enforcement at the time

that construction was completed. So given that there's been no

change shown from what was originally proposed on the site plan,

I would agree with you.

MS. CHIAPELLA: May I make a comment? When we had

the original hearing this particular --

CHAIRPERSON GRIFFIS: Which original hearing?

MS. CHIAPELLA: The hearing on the original appeal.

CHAIRPERSON GRIFFIS: Appeal?
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MS. CHIAPELLA: Appeal, correct, which was I

believe on August 3. This material was not available and the

zoning administrator made the comment that he believed this was a

retaining wall. Now we had quite a discussion on that. The gist

of this particular information is that it came to us on April 10

as a clarification of that particular structure.

CHAIRPERSON GRIFFIS: Okay, clearly what my

direction for this Board, and I think I am correct i this, is we

still need to see that there was some variation from the original

submitted documents, from the original submitted permit

documents. There has been no evidence to that. And I think that's

as far as we can go with it. Whether it was, in fact, reviewed

and brought up and part of your original appeal case, it cannot

have bearing on this appeal or granting this appeal. Do you

understand what I'm saying?

MS. CHIAPELLA: I understand that you're saying

that if DCR supplies us with new information which we have been

made --

CHAIRPERSON GRIFFIS: No I'm not. It's not the

supplying of information. It is the fact of what is new

information and not and the definition from my limited capacity

is if we have the original permit drawings, documentation that

are in, I need to see new information beyond those that were in

the original that can bring me to a new appeal. We had four

documents. I do not see anything that goes to the site. In fact,



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

118

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

even comparing and I can say we did this. We have this full set

of the permit documents and the time we spent in executive

session, I looked at all of your submission of documents. I

compared them all with the original permit documents. There's no

change.

MS. CHIAPELLA: Mr. Chairman, could I also state

for the record that we compared this most recent drawing by NANA

with the filing they did in July 25, 2001 which is even before

the hearing on the first permit and it's the identical drawing.

So there's been no change. It was in the record before and as

several of you will recall there was a lot of testimony at that

hearing about what was going on in the rear yard. A retaining

wall, the height of it, all of those issues so this is not a new

issue.

CHAIRPERSON GRIFFIS: And I would agree, and based

on the fact that you -- a number of the representatives has also

indicated that there was testimony from the zoning administrator

indicating that that was a retaining wall, clearly there was

cross examination possibility but also testimony on that area.

Okay. Further items on that issue?

MS. CHIAPELLA: There is also a letter we submitted

that was received by us on last week describing the second

stairwell from the seventh floor as being an emergency stairwell

and we noted to you that the zoning administrator in his

evaluation considered that to be a roof structure, not an
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emergency exit. DCRA has reversed that opinion and now it should

also be included in the FAR including it's access. This is part

of our problem that we are looking at a moving train as far as

evaluating this building because early on this was considered a

roof structure excluded from gross floor area and FAR. Last week

in order to comply with safety regulations they reversed that but

they did not include it in their zoning calculation, so we

believe that should also be a zoning issue. It shouldn't just be

reversed with respect to safety issues.

MS. DWYER: And Mr. Chairman we would submit again

there's been no change to this portion of the building. If this

was an issue in the earlier hearing it was required by NANA to

have raised it at that time. There's absolutely no change in the

revised permit. This is not a basis now --

MR. FRYE: Then why the letter from last week?

CHAIRPERSON GRIFFIS: Is the letter submitted in?

Do we have that letter?

MS. CHIAPELLA: Yes, I brought it in on the 11th. I

had a stamped copy and I had copies here to the --

MS. DWYER: Mr. Chairman, we have the same letter.

It's dated June 11 and it just confirms that the stair is an

emergency egress. It does not in any way suggest a reversal of

position, change in position, changes to FAR, again there's

absolutely no basis on the basis of this letter to suggest this

is a new issue or a change.
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MS. CHIAPELLA: It is a difference in how you

evaluate the FAR of a stairwell if it is a roof structure, it's

excluded from the FAR. If it's an emergency stairwell serving

residents it's included in the FAR and it also there are certain

requirements for access as an emergency exit and that access is

also included in the gross floor area and FAR.

CHAIRPERSON GRIFFIS: I still would go back and I

had read this before -- recent -- it was actually in my old file,

it still goes back to the fact of -- the structure itself was in

the original permit documents. It was reviewed and it was

permitted. If -- well and that's where it ends for us. I --

there's nothing I need some document change and I should say --

well assume a document change that this Board can grab on to as

new information for a new appeal.

MS. CHIAPELLA: Okay, then as a point of

clarification since in the original review by the zoning

administrator, this was excluded from FAR. That is an incorrect

interpretation if this is now going to be a --

CHAIRPERSON GRIFFIS: I'm going to have to go back

to the fact of the amount of testimony at the first appeal based

on the original documents that went to FAR, that went to roof

structure that were chased around the entire roof in terms of how

it was enclosed in terms of section 411. All that information is

still static. It was always there, has always been there, has not

changed. So again, it's not an issue that I can see.
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MR. FRYE: I don't think you're hearing her.

MS. MITTEN: If I may, perhaps help the Chair which

is, he's absolutely right which is everything that you needed to

know in terms of making the calculation for FAR is the same as it

was and if you choose to rely on the representations of the

zoning administrator, as to what was counted and what was not

counted or what was appropriately counted and that particular

item you said well we're going to go with what he says, then you

relied on him at your own peril.

But the bottom line is, there is no variance for

FAR for this project. So if after it's built and you can

determine that, in fact, they have exceeded the matter of right

FAR, then it's an enforcement issue at that point. So I think, I

mean the Chair is absolutely right, which is as it relates to the

appeal of the permit, this is territory that should have been

covered in the original appeal. Given that it wasn't, and also

given that they didn't ask for a variance as to density, there is

still the opportunity after the building is constructed, to

pursue enforcement if you feel that the building occupies more

density than it is permitted under the zone.

MR. FRYE: Who does the enforcement? DCRA?

CHAIRPERSON GRIFFIS: DCRA.

MS. CHIAPELLA: And if, in fact, one of these

structures needs to be modified in order to comply, for example,

with safety requirements, then that would be a new permit and is
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that appealable. If it's a modification of the permit that --

CHAIRPERSON GRIFFIS: Again I don't want to walk

down and I don't want any of the Board members conjecturing on

what is appealable and not appealable. It's a valid question,

it's not a question for us, that's my point. I mean I think you

can easily talk to the Corporation Counsel, I think that's

allowed and convene and such obviously on this specific

information, but other than that I don't think we can go beyond

it. Last comments Board members? Anything of the information

that's coming in now? Okay.

In which case I think what we're faced with, in

fact, and I would as noted in the June 13, 2002 submission by the

property owner Sunrise was, in fact, reinstating its request for

a dismissal of BZA appeal number 16879 based on the information

that we have gone though today. The documents that have been

shown based on the filing to date. I would move that we approve

that motion to dismiss.

MS. MITTEN: I'll second and I just also want to

say that I think that the fact finding that we did today was

important to clarifying some of the issue particularly as it

related to drawing A201 because I shared the same confusion that

NANA had regarding the configuration of the seventh floor so I'm

glad that we got the additional information and I'm prepared to

support your motion.

CHAIRPERSON GRIFFIS: Good.
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MR. FRYE: I have a question in the midst of this.

CHAIRPERSON GRIFFIS: Actually it's in the midst of

a motion.

MR. FRYE: In midst of a question? Would that?

CHAIRPERSON GRIFFIS: I can give you -- right. I

can answer the question, I cannot take questions at this point.

We are in the deliberation of a motion and so we need to proceed

on that. Does anyone else want to speak to the motion? I think

it's been sufficiently clarified clearly appeals are based on

permits and then certificates of occupancy but it's not before us

noting that we have a new appeal that was before us to decide

whether we pursue. Ms. Mitten has clearly and adequately stated

that it was very important for us to evidence the documentation

to do the comparison based on all the submissions. I think the

limiting of the issues from our June 4 to today was important and

I think the continued findings of facts that we have been able to

uncover and also in terms of comparing the submitted documents

have been important and ask for any final on that. If not, I

would ask for all those in favor of the motion to dismiss the

appeal signify by saying aye. And the nos. And we can record the

vote and then I will answer brief questions if there are any.

MS. BAILEY: The vote is recorded as 3, 0, 2 to

dismiss application number 16879. The motion was made by Mr.

Griffis. Ms. Mitten seconded, Mr. Zaidain in support. Mr. Etherly

is not present today and Mrs. Renshaw has not participated in
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this case.

CHAIRPERSON GRIFFIS: Yes sir.

MR. FRYE: In the previous meetings in which

Sunrise attorneys took the floor and spoke and the last time we

met and I put something in the record. Are those all in the

record, cause you said you are recording this today. What were

you doing the other times? Last time we met?

CHAIRPERSON GRIFFIS: I'm sorry. I was recording it

today? I don't understand.

MR. FRYE: You said this is being recorded today

when you first started today in the minutes or in the --

CHAIRPERSON GRIFFIS: I'm sorry, in my

introduction.

MR. FRYE: Yes. And so were also the last two

meetings were also --

CHAIRPERSON GRIFFIS: All pubic hearings are

recorded.

MR. FRYE: Okay, that's good. Thank you.

CHAIRPERSON GRIFFIS: In fact, that's how our

transcripts are created in fact is from the tapes.

MR. FRYE: Good, thank you.

MS. CHIAPELLA: And there were several points that

I found confusing about your interpretation. Will we be given the

opportunity to review this for comment on this particular action?

CHAIRPERSON GRIFFIS: Review, yes. I don't think
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there is an opportunity for comment or official comment anyway.

You can clearly comment on it.

MS. CHIAPELLA: Okay, we review through the

transcript?

CHAIRPERSON GRIFFIS: Pardon me?

MS. CHIAPELLA: We review through the transcript?

Is that correct?

CHAIRPERSON GRIFFIS: It depends what you want to

review. Frankly, the issue in the case is done before us.

MS. CHIAPELLA: I'd like to express an objection to

and I would like to know how to do that officially.

CHAIRPERSON GRIFFIS: An objection to what?

MS. CHIAPELLA: As I -- I would be happy to review,

but as I'm hearing some of the conclusions, they seem to me not

to conform to my understanding of the regulations and I would

like to know how to express that.

MS. BROWN-ROBERTS: Mr. Chair, after the Board has

reached its decision and has issued its order, they appellants

could file a motion for reconsideration if they thought there

were matters in your final order which --

CHAIRPERSON GRIFFIS: Well I think -- actually you

hit on an important point, not discussing any sort of strategy

for any situation but more importantly when the order comes out.

That is the document by which all of our conclusions will be

evidenced and that's the document that can be reviewed.
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MS. BROWN-ROBERTS: And the transcript once it's

completed is available if people like to look at it.

CHAIRPERSON GRIFFIS: Correct.

MS. CHIAPELLA: Thank you.

CHAIRPERSON GRIFFIS: Sure, thank you very much.

We're going to take a ten minute as we lost a quorum here. And

I'm going to have the next applicant start setting up and be

prepared to continue. And we will call that case when we resume.

(A brief recess was taken.)

CHAIRPERSON GRIFFIS: Back on the record. We can

call the next case and the last case of the afternoon. We need to

call the case first and then I'll deal with any preliminary

matters.

MS. BAILEY: Application number 16823 of Humberto

Gonzalez, pursuant to 11 DCMR Section 3103.2 for variance from

the use provisions to allow the expansion of an existing bed and

breakfast that's a home occupation from six sleeping rooms to

eleven sleeping rooms under Section 203.8 and the DCOD-R 5-D

District at premises 1720 16th Street, N.W. Square 178, Lot 800.

Mr. Chairman, the witnesses were sworn in

previously so there's no need to do so unless there's someone

here who was not here previously who needs to be sworn in.

CHAIRPERSON GRIFFIS: Is anyone here today that is

going to testify that was not sworn in before? In which case you

are all still sworn in and thank you very much.



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

127

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. BAILEY: You're welcome.

CHAIRPERSON GRIFFIS: Let me also thank everyone

here for their patience. It seems like you followed this other

appeal quite a bit so you probably know it as well as we do, but

again and very sincerely we appreciate your patience and we are

willing to accommodate additional time today in order to continue

proceeding through that, so speaking to the Board that we have,

we are prepared to go to 7:00 o'clock if you want to.

So figure out your schedules accordingly. As we get

to that time, I will also revisit that issue and see how we are

proceeding and that beeping in my ear also restates the fact that

my opening statements and let me just run through a few things

and that is to ask everyone to turn off their cell phones and

beepers and any satellite transmitting devices that make noise so

we don't disrupt the proceedings. We have gotten a little way in

this. We have a long way to go in terms of testimony so I'm going

to ask for everyone's patience and directness. I also am going to

ask for everyone's consideration for others that are testifying,

giving testimony either for or against or in between and I think

it's important that we stick to the process and proceedings that

are outlined in the regulations and as defined by this Board and

I think that will make things smoother for everybody and very

efficient.

And to that, then let us go to preliminary matters

if we have any additional, and Ms. Hubbard I believe you have
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something, good. I'm just going to have you turn on the mike when

you get comfortable and just reintroduce yourself for the record.

MS. HUBBARD: My name is Harriet B. Hubbard and I

represent the Residential Action Coalition. And I would like to

ask again that this case be dismissed with prejudice for the

following reasons:

The applicant originally applied for a use variance

of the bed and breakfast regulations. And then in the second time

we heard the case the applicant went to the Planning Office and

they decided they couldn't meet that particular use variance

requirement so they would go to getting a variance from another

section of the regulations. And then at the last hearing the

lawyer for the applicant, Ms. Giordano said that she wanted to

get a special exception of some kind.

CHAIRPERSON GRIFFIS: Might I interrupt you?

MS. HUBBARD: No please let me finish.

CHAIRPERSON GRIFFIS: I'll bring great

clarification.

MS. HUBBARD: All right.

CHAIRPERSON GRIFFIS: Because on that point, we the

Board are prepared to address that immediately.

MS. HUBBARD: Well, let me ask you something. This

should have been addressed before the hearing so that the parties

to the case would have a chance to prepare.

CHAIRPERSON GRIFFIS: Okay.
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MS. HUBBARD: And this, well I'd like to finish my

statement, Mr. Griffis, to show you how serious this is.

CHAIRPERSON GRIFFIS: I'm not interested.

MS. HUBBARD: Following the receipt of the

materials supplied by the applicant a week ago Friday which was

delivered to my house, I read it. And my thoughts on what

occurred on the last time this case was considered by this Board,

several people brought up the fact that there was no argument by

the applicant as to what regulation they were appealing under and

what their argument was as was required in the application. So

there was no decision on what regulation was going to reply. And

the applicant's lawyer, Ms. Giordano the tape will substantiate

this, said that she wanted to get a special exception of some

kind and then there was a question of variance.

CHAIRPERSON GRIFFIS: I'm clear on all that.

MS. HUBBARD: All right. You're clear about that,

all right. I called up Ms. Giordano -- I called up Ms. Giordano

on the phone.

CHAIRPERSON GRIFFIS: Is this going again to how

this case is going to proceed?

MS. HUBBARD: It should not proceed.

CHAIRPERSON GRIFFIS: With special exception?

MS. HUBBARD: It should not proceed. It should be

dismissed.

CHAIRPERSON GRIFFIS: Okay.
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MS. HUBBARD: It should be dismissed at once with

prejudice.

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: All right. I called up Ms. Giordano

on the phone and she said she was iffy about whether it should be

this or a special exception or variance, so I said we're entitled

to know what part of the regulation.

CHAIRPERSON GRIFFIS: And the Board --

MS. HUBBARD: Now wait a second, Mr. Griffis,

please let me finish. Then I called up Ms. Sansone over here, the

Corporation Counsel and pointed this out to her that there was no

regulation. Then today we come to the hearing and we see that

it's going to be a use variance as originally advertised to the

bed and breakfast regulations.

CHAIRPERSON GRIFFIS: I think --

MS. HUBBARD: Now wait a second, wait a minute. You

do the applicants in this case.

CHAIRPERSON GRIFFIS: Yeah.

MS. HUBBARD: Remember integrity, transparency,

clarity, yeah, adherence to the regulations. People can not pick

and choose among the regulations because you are required to go

by the most restrictive regulation in the zoning code which is

the one on bed and breakfast. All right, now you cannot get away

from that, Mr. Griffis.

CHAIRPERSON GRIFFIS: I don't think we're trying to
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get away from it.

MS. HUBBARD: I'm just telling you please let me

finish. The case was not properly advertised. The advertisement

on the house says, 350. What you are talking today is the use

variance. The applicants being -- can hire lawyers, they've got

money and everything else like that, here we are the poor

citizens just using what poor little brains we've got, I mean it

is terrible to come in here and not even know what section of the

code we're talking about. You can't even buy a copy of the whole

zoning regulations today. We are at such a terrible disadvantage.

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: And this has been known to this Board

from the very first hearing. If you have studied the record that

this point has never been clarified by the applicant as to what

they are talking about, what section of the regulations, and it

seems to me it would be up to them to decide.

MS. GIORDANO: Mr. Chairman, if I could just

respond for a second. First of all, Ms. Hubbard and I are old

friends and --

CHAIRPERSON GRIFFIS: Actually, if you wouldn't

mind, let me respond.

MS. GIORDANO: Okay. All right.

CHAIRPERSON GRIFFIS: Because I think we'll get

some great clarity and Ms. Hubbard, very wise words, and clearly

our Board, if when you allow us to continue, that is exactly
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where we're going in terms of defining what sort of relief is

asked for. You bring up a couple of particular issues and

specific issues. One, the agenda that's published and how it is

written is different than the official notification. And the

official notification, I believe, will be addressed and will be

adequate in terms of the preparation that the applicant will have

needed to have done and then also be sufficiently evidenced for

any party within this case. So, well noted your objection and

also your concern in terms of what relief is actually being

applied for in this. I would also take note --

MS. HUBBARD: The applicant's deficiency in making

your -- in not reporting in the argument, in the written

statement which they supplied. What they were talking about, what

regulation they are talking about.

MS. GIORDANO: Ms. Hubbard, what was asked for was

a very simple description of what our proposal was in terms of --

MS. HUBBARD: That's not true.

MS. GIORDANO: Yes, that's exactly what was asked

for and the Board discussed that they would discuss this issue

here and when you called me on the phone I told you that I

thought the regulations were somewhat unclear but that we were

perfectly comfortable in asking and arguing for a use variance

that -- and this is what we said last time, that we were arguing

for a use variance in the alternative that is the most

restrictive test and that's what should appropriately be
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advertised and that as such that notice had been given for a use

variance. Everybody was on notice that that was what was being

requested.

MS. HUBBARD: A use variance to which part of the

regulations?

MS. GIORDANO: A use variance is a --

MS. HUBBARD: To which -- name the regulation.

MS. GIORDANO: We are asking for -- okay, what was

stated last time by Corporation Counsel and I think everybody

agreed was, anytime you're asking for more than two differences

in what's set forth specifically in the home occupation

provisions, it's a use variance. And we are the home occupation

regulation.

MS. HUBBARD: And not the bed and breakfast

regulation?

MS. GIORDANO: Yes, the bed and breakfast.

CHAIRPERSON GRIFFIS: Actually I'm going to

interrupt this just because the Board is going to decide it. And

we're going to be very definitive and it will be very clear,

however, we need to get to that point where the Board actually

takes some action. So, if there are -- are there other

preliminary matters? Yes sir?

MR. JADIN: I'm Ken Jadin. I live at 1614 S.

Street, party in the case. And I don't know if this is

appropriate as a preliminary matter but one of the things that
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was requested at the last hearing was a submission by the

applicant to all the parties of the intended use of the property.

And the submission that they made includes illustrative site

plans of a -- illustrative plans of the 1992 Decorator's

Showhouse and nowhere thus far in the record is an accurate

depiction of the property and the intended use of the property

and I'd like to request that a up-to-date accurate description --

CHAIRPERSON GRIFFIS: As a preliminary matter of

the case?

MR. JADIN: Well I'd -- somewhere along the line it

seems to me there needs to be an

accurate --

CHAIRPERSON GRIFFIS: Okay.

MR. JADIN: -- depiction of the intended use of the

property. The ones that are in so far in the application file,

the architectural drawings are incomplete and yesterday we

discovered that one of the things that was on there he no longer

intends to do. We would like an accurate set so we would be able

to have arguments.

CHAIRPERSON GRIFFIS: I understand.

MS. HUBBARD: And let me ask you another thing Mr.

Griffis, with regard to architectural drawings. The variance or

whatever they are talking about applies to the whole property.

That includes all the property along Riggs Place.

CHAIRPERSON GRIFFIS: Okay.
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MS. HUBBARD: Including the garages and the rooms

up above. There's nothing in this record which addresses those

uses and what is done with that property. The entire application

from the very beginning is so deficient how can you refrain from

dismissing this frivolous case.

MS. GIORDANO: May I respond to that. The material

you --

CHAIRPERSON GRIFFIS: No actually -- I don't --

MS. GIORDANO: -- received last week specifically

say the carriage house is a garage on the first floor and one of

the guest rooms on the upper floor. This is a use variance case.

This is not a case where architectural drawings are an essential

feature.

CHAIRPERSON GRIFFIS: Right. Do you know what?

Before we delve and totally fall apart here, we actually need to

get into the case. And the information and the important pieces

of information, the lack of information will actually come up. In

terms of dismissing this outright based on a deficient

application, I do not believe according to our regulations that

there is anything deficient with the entire application. My

Corporation Counsel will give me an opinion on that and my

understanding is that we have all the submissions that are

required in order to bring an application to this Board. And so

if there are -- I will wait for that briefly and then I think

it's important for us to move ahead in order to elicit and all
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sorts of information from everybody's side because now we are

just making conjecture with no fact. Yes ma'am.

MS. SALAS: I don't know if this is the appropriate

time to jump in --

CHAIRPERSON GRIFFIS: It seems like that's the

opening statement of everyone.

MS. SALAS: -- but I want to find out. My husband

at 1610 had applied for party status.

CHAIRPERSON GRIFFIS: Mr. Matt Salas, is that

correct?

MS. SALAS: Right.

CHAIRPERSON GRIFFIS: Yes.

MS. SALAS: To find out if he got it or not.

CHAIRPERSON GRIFFIS: I do appreciate you bringing

that up because is actually a very legitimate preliminary matter

that we would have taken up first, and we are. Mr. Salas was, in

fact, part of the original. You are, did you state your name?

MS. SALAS: Vicky Salas.

CHAIRPERSON GRIFFIS: Right, and his wife, correct?

MS. SALAS: Yes.

CHAIRPERSON GRIFFIS: It's my understanding that

the household of which you are here present and he had to leave

and then came back, was incorporated in the party status of the

group of the -- I don't have my list in front of me, but of the

street address where you reside. Is that correct?
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MS. SALAS: Well I was speaking for myself. I --

CHAIRPERSON GRIFFIS: Okay, my question -- well

first of all --

MS. SALAS: That wasn't brought up. You hadn't

brought up that there would be too many people that would be

redundant when he left. And so I didn't know that I could do

anything differently or that he would so strongly object when he

returned.

CHAIRPERSON GRIFFIS: So you're part of the party

on Riggs, correct?

MS. SALAS: Right.

CHAIRPERSON GRIFFIS: Well first of all, it is not

taken up and will not be approved because it's late according to

our filing for party status, it's required to be fourteen days

prior. More specifically though if we were to address it, I would

assume that it would fail or it would be asked to be joined

within Riggs based on the fact that, one, I'm not sure what case

first of all also the letter submitted did not outline why party

status should or would be granted, but in order of making that

case, Mr. Salas would have had to provide how he would have then

differently affected and he would have then actually been

arguing, he would have been differently affected by the granting

of this relief than you or than his adjacent neighbors. I find

that a very hard test for party status.

MS. SALAS: But didn't he ask for party status that
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day which has been fourteen days?

CHAIRPERSON GRIFFIS: No, actually initial when he

was to be rescheduled and the testimony may bear me out on this,

my recollection is he was -- I asked him specifically if he was

going for party status and he said no, he wanted to testify and

he would be back. In the afternoon he asked towards the end of

the afternoon, can I be granted party status. Granting party

status is not something you come in the day of the hearing and

ask for verbally. It is a written submission fourteen days prior

to the hearing.

MS. SALAS: The only thing I can say on his behalf

is when I have never been to a Board meeting and when you said

party status, I honestly had no idea what party status meant. We

had filled out the cards and I thought we all got to speak and

say our objections, but I didn't know at the time when we said

that because I had written a letter for both of us that it was

going to be divided into S street and Riggs Place and having

spokes-people for those places. When all these things were said,

it was prior to being divided.

CHAIRPERSON GRIFFIS: But what's your concern? Do

you want to give testimony?

MS. SALAS: No, my concern isn't testimony, my

concern is that I spoke out of place for my husband and I should

not have agreed to not let him have his say and that he doesn't

want -- what he doesn't want --
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CHAIRPERSON GRIFFIS: He wants separate party

status?

MS. SALAS: Right, he wants to be able to object or

to say what -- he feels differently then Riggs Place and S

street.

MS. MITTEN: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yeah.

MS. MITTEN: If I could interject. If Mr. Salas was

so interested in protecting his individual rights, then he should

have made a timely filing for requesting party status and he did

not. So all we have is a recent submission that is not timely

filed and even if it had been does not meet the requirements for

request for party status. So Mr. Chairman, I would suggest -- I

would move that we deny the request by Matt Salas for individual

party status in this case.

Second.

CHAIRPERSON GRIFFIS: All in favor?

MS. SALAS: Does that mean I take my seat?

CHAIRPERSON GRIFFIS: Now let me clarify, as you

are taking your seat, the difference between party status and

people/persons coming to testify. It's an important, and there's

an opportunity for absolutely everyone to give testimony. The

difference and I'll be succinct and move on with this because

there are more differences than I will illuminate, but the large

difference between party status and a person testimony status is
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the cross examination privilege of all witnesses. That's an

important piece. With party status also comes great

responsibility and that is in terms of filing and at the end of

cases filing motions, filing responses to imputed documentation.

Filing findings of facts, filling of finding conclusions, it's a

much larger responsibility and we look forward to hearing

everybody give testimony and also hearing parties put on their

cases and doing cross examination so with that, we're --

Oh that's right, we were going to get to the

substance of the case and that is, in fact, oh, Ms. Sansone if

you had something to --

MS. SANSONE: Well, Mr. Chairman, I'd just like to

point out that under the Board's regulations in 3101.7 it

specifically provides that no application shall be dismissed on

the grounds that the applicant failed to comply with the

provisions of the Board's rules unless after due notice of the

deficiency and expiration of a reasonable time as fixed by the

Board, the deficiency has not been corrected. So clearly the

Board's rules recognize that applicants may not have all their

information or their case together and they should be given --

this being an informal adjudicatory process of fair opportunity

to correct or supplement their information and that cases should

not be dismissed off-hand before they've had the opportunity to

present a full case to the Board.

CHAIRPERSON GRIFFIS: And I'd appreciate that and
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that is actually going to the motion to dismiss based on the

lacking of information in the case, is that correct, Ms. Sansone?

MS. SANSONE: Yes, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you. Okay. In which

case if I can -- I think that's the point and is, in fact, the

charge for us to move on. So what we would like to take up at

this point is looking at the specific relief. We do have and it

was asked of the applicant to submit program and -- program of

operation on this whereby the Board who would do a quick analysis

of the regulations in order to establish the relief that would,

in fact, be required. We have that submission and I think we are

prepared to begin that discussion. The issue does come up the

balance between having a special exception and then numerous

variances or maybe one variance. Does -- do you want to start the

discussion on that, Ms. Mitten?

MS. MITTEN: I would be happy to. I think that the

submission by the applicant, the most recent submission by the

applicant of June 7, and the other materials that had been

submitted in advance that have not been modified, point to the

necessity for this to be considered as a use variance and we can

certainly approach it one of two ways. I think we're going to get

to the same end point which is we can approach it as use variance

from the individual, I mean the individual requirements of the

bed and breakfast regulations or we can consider that we would

characterize this as an in, and consider that a use variance from
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the RF-5D use provisions. I don't see -- I think that's -- I

think that the road we will travel is the same road and that the

burden of proof is the same. I think that for clarification the

bed and breakfast provision certainly call out the issues that

are going to be most relevant issues for us which is the

intensity of use, the non-sleeping room use of the space, the

number of employees, number of vehicular trips, parking and those

sorts of issues, so I think that's a good guide regardless of

whether or not we end up characterizing it as a bed and breakfast

or as an inn. I think we're going to get to the same place.

I would like to make one distinction though, which

is that while we're dealing with use variance that's specific to

the main dwelling, we also have an issue that needs to be dealt

with, perhaps dealt with separately related to the carriage house

which is -- the use of a carriage house in a residential zone or

the use of an accessory building in a residential zone is limited

and the residential use of the second floor of the carriage house

is in and of itself a use variance.

So, I think there will probably need to be a

separate showing regarding the use of the carriage house and the

necessity to convert that second floor to the tenth sleeping

room. So I would recommend that we proceed using the bed and

breakfast regulations as our guide to the ultimate use variance

for this very specific use that's being requested and that we

consider the use of the second floor of the carriage house as a
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separate use variance with separate showing.

CHAIRPERSON GRIFFIS: Okay, so to reiterate what

you're analysis of the submissions is, in fact, to go in for a

use variance under section 350, but note for guidance the

provisions in the bed and breakfast that are outlined in 203?

MS. MITTEN: Yes.

CHAIRPERSON GRIFFIS: And then to actually go to as

a separate use variance for an accessory building second floor

residential occupation. Is that correct?

MS. MITTEN: Yes.

CHAIRPERSON GRIFFIS: Okay.

MEMBER ZAIDAIN: I would agree with that, Mr.

Chairman.

CHAIRPERSON GRIFFIS: Good. Yes.

MS. GIORDANO: If I could just interrupt. We can go

into this more in our case-in-chief, but the carriage house is

connected to the house. I'm not sure that it's an accessory.

CHAIRPERSON GRIFFIS: Good, that will be important

then.

MS. MITTEN: Okay.

CHAIRPERSON GRIFFIS: Good, and I don't think -- we

don't anticipate this happening. What we'd obviously like to do

is have the clear and cut relief that's going for the case made

and we move on. It is not beyond the Board to change that relief.

I don't anticipate that. What I'm saying is I don't anticipate
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doing that, but issues of that nature, if it came and it's

appropriate of that that we've evidenced clearly, we will make

provisions for it but the importance of that will be, will be in

the public hearing and it will be able to cross examined by all

the parties. So, we will work on this all together and get where

we need to go.

MS. POLIVY: Mr. Chairman, may I raise one point

that is of some concern in the way Ms. Mitten has framed the

question. The use -- the original exceptions that were requested

are under the home occupancy portion.

CHAIRPERSON GRIFFIS: Yes.

MS. POLIVY: If the use variance is granted under

350, there is no requirement that either this applicant or anyone

who may come later, actually live in the house. And so I'm

somewhat concerned that if you proceed under 350, you may go down

the same road but I don't think that the end is necessarily the

same destination. And I think it's a very significant difference,

so if we're talking here about a 350 variance, I think we ought

to be quite clear beforehand because then we're talking about a

different kind of entity in the neighborhood than if we're

talking about a used variance under 350.

I raised this question the last time we were here

and the Corporation Counsel, I believe, I don't want to put words

in her mouth, but I believe she said that the showing was the

same for each which wasn't -- the hour was late and it didn't at
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that point seem appropriate to pursue it. But while the showing

may be the same -- the outcome isn't necessarily the same and I'm

very concerned that the outcome be that whatever happens, that be

home occupancy requirement, not a situation where you can just

sell the thing to somebody --

CHAIRPERSON GRIFFIS: Okay, cause you're concern it

back to owner occupation?

MS. GIORDANO: We don't have a problem with that.

That's our intent as well if it give the opposition more comfort

on that score to go through and consider it a use variance under

the bed and breakfast, that's really our intention as well.

MEMBER ZAIDAIN: Mr. Chairman, that issue can be

addressed to the proceeding, you know, I mean that can be a

condition of the order.

MS. GIORDANO: Well I just want to point it out --

CHAIRPERSON GRIFFIS: Good, and I encourage you to

bring up that issue and we can definitely deliberate on it.

MS. HUBBARD: May I point out please, Mr. Griffis,

my name is Harriet B. Hubbard.

CHAIRPERSON GRIFFIS: Turn on your mike.

MS. HUBBARD: My name is Harriet -- you are

required in interpreting the regulations. To deal only with the

most restrictive regulations -- the thing is the question of 350

is out. The most restrictive is the bed and breakfast as you know

very well. And I'm sure that it's a whole -- a bed and breakfast
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is subservient to a residence sitting there -- the entire

regulation. So that there can't be any consideration of anything

but the most restrictive which is -- I wish Mr. Griffis, in the

interest of all concerned here, and all the hearings you ever

make conduct in the future, that you would read over that section

of the zoning act which has to deal with the interpretation of

the regulations. Thank you.

CHAIRPERSON GRIFFIS: You know, Ms. Hubbard, I

appreciate that. I haven't disagreed with you on that point, in

fact, on all three times you've brought it up to me and I take it

with great consideration. So, I think, in fact, we are trying to

get to that point of what is the proper relief that we need to be

pursuing.

MS. POLIVY: May I just clarify, Mr. Chairman,

counsel for the applicant has agreed to proceed under 203.

CHAIRPERSON GRIFFIS: Indeed.

MS. POLIVY: I and whatever use variance there is,

be understood to be under that.

CHAIRPERSON GRIFFIS: Well I'm glad that there's

some agreement out there. Now there has to be the final agreement

and only agreement that actually counts on this is the Board. So,

let us have a quick deliberation on that. Clearly the intention

of Ms. Mitten's points was that we would look to 203 in terms of

its specific requirements for the bed and breakfast as it related

to the use variance that would move us along.
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MS. MITTEN: I think that proceeding under the bed

and breakfast regulations are probably -- they will actually

narrow the issues for us because if we were to consider this as

an inn, then we do have to consider these broader issues that

might not relate to the specific operation, like the fact that

you wouldn't necessarily have, you know, the owner in residence.

So, I think if we proceed as everyone has agreed it will actually

make this a little less painful.

MEMBER ZAIDAIN: Right. I would agree with that Mr.

Chairman.

CHAIRPERSON GRIFFIS: You know it's already

painful?

MEMBER ZAIDAIN: I think we're beyond that point,

but okay.

CHAIRPERSON GRIFFIS: Okay, very well. I don't

disagree. I think what the Board was, in fact, trying to do was

take the words of many here but most importantly the regulation

and that was trying to establish what was the most rigorous test;

how this actually was defined, as it was defined. This is

somewhat of a highbred. It's a little bit difficult to grasp. I'm

hoping that we will have more evidence on the programming and

walk through that and that will be an important point. The Board

also -- well, in which case i would say, unless there are any

objections, that we would take this on as use variance as it

falls under section 203.
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MEMBER ZAIDAIN: Can I speak to something really

quick? Maybe this will save some confusion in terms of the

advertising for this, and it's my understanding from doing public

noticing for any type of public hearing when it comes to planning

commissions, zoning commissions, it's not -- I'm trying to figure

out the best. -- Please Corporation Counsel hop in here if I'm

speaking out of turn on this, but I don't think the fact that

there has been various ways of advertising for this is going to

be a problem because it obviously has not had a chilling effect

on the crowd. We see the people over here that have responded and

if they made aware, the only time you get into problems is when

that message has not been sent out that there is activity going

on the site which obviously is not the case. So the fact that

we're determining the relief now should have no bearing on the

advertisement as has been posted.

CHAIRPERSON GRIFFIS: Right, I appreciate you're

bringing that up. I agree with you, however, I think there's an

additional piece to it and that is in terms of the proper

advertising in that this was recently advertised as a use

variance. Clearly the hardest test in relief going. We only step

down from that, so I agree with you the noticing should not be a

problem in proceeding today. Any other issues then in terms of

moving ahead. Does the applicant need reiteration of the relief

that they are, in fact, now embarking on? Very well then, I would

move us along and ask the applicant to begin putting on their
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case. I think it -- I'll leave it at that.

MS. GIORDANO: Good afternoon. Cynthia Giordano,

with Arnold Quarter (ph) Law Firm, representing the applicant and

the applicant is Mr. Humberto Gonzalez who is the owner of this

property, sitting to my right. He is the witness in this matter.

Just to reiterate on the test for just a brief moment, we had

originally been hoping to characterize this application as a

special exception because it seems to me that we were only

changing two areas of the regulations, that is the number of

rooms and the number of employees. It seemed on the face of the

regulations to me, that certain provisions like the provision

that no more than eight customers or clients could be on the

premises in any one hour period didn't seem to logically apply to

the bed and breakfast provisions of home occupation regulations

because even with a six-room matter of right historic bed and

breakfast, I don't know how that could ever be enforced that

there would be no more than eight people on the premises at any

one time, but I just know I'm not going backwards, but I'm just

trying to explain.

CHAIRPERSON GRIFFIS: Okay.

MS. GIORDANO: In any event, we are prepared to

argue for a use variance and I just wanted to clarify that the

two provisions that we're changing. The main two are the number

of rooms, the number of employees. If the eight -- no more than

eight guests or clients on the premises at any one time applies,
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then we clearly need a variance from that provision as well,

because with ten rooms it's unlikely we could ever meet that.

CHAIRPERSON GRIFFIS: Okay.

MS. GIORDANO: Provision --

CHAIRPERSON GRIFFIS: You seem to still be sitting

on the fence there.

MS. GIORDANO: No, I'm just saying -- I'm just

trying to point out the specific provisions --

CHAIRPERSON GRIFFIS: Good.

MS. GIORDANO: So that that's understood up front.

CHAIRPERSON GRIFFIS: Well, let me also reiterate

from the Board, because I think what you will find is the Board

is going to go to 203 to frame an awful lot of questions.

MS. GIORDANO: Okay.

CHAIRPERSON GRIFFIS: To the applicant. And we will

be looking specifically at those issues and I think it's very

well outlined. It actually gives a good -- it's a great

itemization, you're familiar with it, so I would anticipate that

you would be prepared to answer any questions they came up

specifically with it.

MS. GIORDANO: Okay. The use variance test, I'm

sure you're all familiar is that there has to be something unique

and exceptional about the property which creates a hardship in

complying with the zoning regulations and Mr. Gonzalez will

discuss in more detail the historic significance and the
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architectural significance of this property, but we believe that

it is clearly a unique property. It's a very large historic

house. The interiors are largely intact and if the preservation

of those interiors is an important goal as we think it is, and

it's supported in the comprehensive plan in our city's historic

preservation laws as well as the DuPont Circle overlay speaks to

historic preservation being an important objective in this zone

district, then the preservation of those interiors would require

-- would definitely impose a hardship because there aren't many

reasonable economic uses that you can make of this property and

preserve the interior at the same time. And we believe that a bed

and breakfast is a great solution in that if it's carefully

crafted and programmed, it could have a very minimum impact on

neighboring residential uses. It would preserve the interior of

this property for the public to see and appreciate and that is

what Mr. Gonzalez intends to do.

So without further adieu, I'm going to ask Mr.

Gonzalez to walk you through his plans for the property and the

efforts that he has made to try and program this use in a manner

that will have minimal impact on neighboring properties.

CHAIRPERSON GRIFFIS: Good, and before you

introduce yourself, sir, let me just also say I think there will

be great attention to the program that you're establishing within

the building, because obviously we're looking at you, so in order

to identify further from the submission of use, and that may be
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attended also to the more architectural pieces and layouts. But

pay particular attention and emphasis on use.

MS. GIORDANO: I'm passing out a copy of this

presentation and we'll have a copy for the parties as well.

CHAIRPERSON GRIFFIS: Fabulous. Okay, also

statistically, are you going to be using this board?

MR. GONZALEZ: I am.

CHAIRPERSON GRIFFIS: Okay, great. What I'm going

to have to do is have all the parties place their seat probably

in the front row. I'm going to change the direction of this Board

a little bit. We may need to move it back or at least change the

angle on it. I need everyone to be able to see it as well as the

board. Thank you.

MS. GIORDANO: Could you move the easel back to the

side there so --

CHAIRPERSON GRIFFIS: I believe that's just what I

was given direction on. It doesn't need to go back that far.

Bring it up a little bit and then you can angle it just there,

stop. David, can you see that?

MEMBER ZAIDAIN: Yeah, I can see it. It might be a

little bit of glare.

CHAIRPERSON GRIFFIS: Okay, now the other piece is

you're going to need to be on the mike. We'll get you one unless

you can --

MS. GIORDANO: I'd like Mr. Gonzalez to begin by
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just introducing himself and providing a little bit of background

on how he purchased the property, how he came to purchase the

property.

CHAIRPERSON GRIFFIS: We're going to get you a

cordless.

MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: Can you turn off all of

those? I want to lay out that this is the applicant, Mr.

Gonzalez' time to do his presentation. We will have great

patience with the use of -- don't be too nervous. I'm going to

ask that no one interrupt him unless we have strong objections,

but I do not anticipate there should be any. Let us get through

straight forwardly with all the information and then clearly I'll

reiterate again there is an opportunity for the parties to do

cross examination of all the testimony. We will go from your

testimony to Board questions. Now I also hold out the privilege

of the Board to interrupt you to ask questions that might get us

pointedly to where we need to go and hopefully that won't

interrupt your flow, but those will be the only interruptions

that I anticipate that you will have. At that point, afterwards

we will have a final round of Board questions and then we will go

to cross examination of the parties. So with that, whenever

you're ready.

MR. GONZALEZ: Can you guys hear me?

CHAIRPERSON GRIFFIS: It's not working yet. Is it
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switched on -- is there a light on?

MR. GONZALEZ: Can you hear me now? Wait a minute,

can you hear me now? Okay.

CHAIRPERSON GRIFFIS: Also let me just reiterate

the fact that that's not amplification of your voice, it's for

the record.

MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: It's for the record. It's

going in -- the only connection that we need is for into that

tape recorder. And so we may have to interrupt you if we lose

contact with that. So with that, --

MR. GONZALEZ: First of all, let me say thank you

for allowing me to be here and I do appreciate everything that is

going on and I do appreciate the neighbors concern as well. And I

actually, I'm an ex-high school math teacher that's moved to D.C.

and decided to do real estate and four years ago I saw this

property go or actually five years ago, I saw this property go up

on the market and I immediately fell in love with the house,

although five years ago I could not afford the property and I

actually prayed that the property would stay on the market in

time for me to actually purchase the property.

The property actually ended up staying on the

market for a total of one thousand two hundred and ninety-seven

days without anybody purchasing the property. And in the time

period when the real estate market in D.C. was very very strong
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and all of us were shocked that nobody would even made a bid to

purchase the property.

The property was listed with my company, Todd

Taylor and Rankin Real Estate and we were privy to the responses

from people that were looking at the property to purchase the

property and most of them their responses were that it was too

big for a single family home to maintain. That it had too many

problems in need, basically the roof needed over a hundred

thousand dollars worth of work and a lot of other items in the

house also needed to be attended to that the perspective buyers

did not want to deal with.

And then so, I one day heard somebody wanted to

turn the property into condominiums. It came to time to that

time, and I actually went to my bank and I was surprised that I

could afford the property at that time. This was back in October

of the year 2000. And so I went to the bank and I made

arrangements and I was able to purchase the property and my sole

intents in purchasing this property, having never wanting to do a

bed and breakfast before, was basically to preserve the house.

I fell in love with this house. I want to keep this

house. I want to keep this house for a long time. And the only

way I can do that is to have it be business as a bed and

breakfast. So what I'm here to do today, is to show you first of

all how exceptional this house is. When I went to actually look

at the records at the Historic Preservation, a picture of the
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house is on the wall when you first go into the Historic

Preservation. And so I was very pleased. They were very pleased

that I was planning to do something, you know, very unique to the

house to keep it from being condominiums that would actually tear

the integrity of the historic integrity of the house.

So what I want you to do is to go through with me,

through this lesson plan. I'm going to call it a lesson plan,

that I actually made for you guys today, and the first part is

how exceptional and historic the property is and if you turn the

page, you can see that it was built from 1892 to 1893 for a

Supreme Court Justice name Henry Billings Brown with a mixture of

Victorian, Spanish Mission, and also Dutch Colonial. And it's a

huge house. It's a house that stands on three or more lots. It's

five stories tall. It has approximately thirteen thousand five

hundred square feet of living space with a two car garage that

used to be a horse, for horse carriages. It has an entrance and

an exit or right now two entrances or two exits where the horse

carriage would come in from the alley and then exit through rigs,

and the carriage house, of course, being called the carriage

house because it was used for horse carriages as the garage.

It's one of the very few detached grand dames as

they were called back then, left standing in the historic 16th

street which is called the Avenue of the Presidents. Most

probably the only detached historic mansion in D.C. today in

which original workmanship still remains in not only the first
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floor which is what most of them have, but it remains in all of

its floors.

It has a grand staircase with handcarved four feet

griffins or masks and different balusters in every step. And you

do have a picture actually in your files of that staircase. I'm

going to show you a picture here but unfortunately when I

enlarged the pictures, they did not come out as great as your

pictures and since we are now restoring inside the mansion, I

have covered the griffins to make sure nothing happens to them,

but this is the grand staircase. It comes all the way from the

second floor we have sixteen to eighteen feet ceilings on the

first floor and then all -- from then on they're like twelve to

fourteen foot ceilings.

Each one of these balusters on each stairstep is

different and then it starts again. And these are the griffins

here that are covered but you have a picture of those griffins,

but I will actually give you a picture of again with another

pamphlet.

It also has a separate maids staircase as you see

right here. The maids were only allowed to use the separate

staircase early on. That staircase did not connect to the main

staircase at all and that staircase went all the way from the

basement, all the way up to the third floor.

Now the kitchen used to be in the basement and when

we were actually digging up the basement floor, to enlarge one of
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the bathrooms in the basement floor, we found the original relics

from the original stove that we're keeping to show for the public

later on.

It also has seven handcarved fireplaces. Two

original bathtubs and sinks with printed dates of 1882 behind

them. When we removed the tubs and the sinks to update the

bathrooms, we saw the actual print, 1882 behind the tubs and the

sinks. And originally there were only two and one-half bathrooms

in the house and later on there were some additional bathrooms

that were added. We are not making any changes to anything that

was already there from 1893. We are keeping everything that is

original, like the tubs and the sinks.

Unfortunately, all the tile work was taken out

sometime during the past century and what we're doing now is

restoring tile that would be appropriate to the time period of

the house.

It also had an original intercom system from 1893

that is still there on the second floor and it's two tubes that

you can actually put your ear to one while you talk through

another one and you were actually able to converse with people in

the kitchen, as well as upstairs. It's no longer working.

The dining room still contains original chandeliers

which used to be gas but it's now has -- well it was turned into

electric in the early part of the 20th Century when electricity

came into being.
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The walls contain original pinewood paneling. I'm

trying to see if I can show you this one, and the difference with

this one, you can see some of it here in the dining hall and some

of it here as well. This is pineoak which is a pineoak from the

late eighteen hundreds, which is very very hard to find today.

It's not anything like the pineoak that you find these days.

Whenever I've had anybody come in to actually try to do anything

else in pineoak, they say you will never get the same feel. The

pineoak from back then were from trees that were very old. The

pineoak that you have today are not from trees that are that old.

It's going to be a lighter texture.

Windows still contain original hand glass blown

stained glass windows, right here. And even one in the shape a

turtle shell up on the second floor.

The original fence now reinforced still curves

around historic Poplar tree. The tree was there before the house

was built and the fence was built to flow around the tree and if

I can see if I can find that. Back in the front -- the tree is

here. You will not be able to see the tree right now, but I

actually was going to take the tree down because it takes away a

lot of the feature of the property and I called the Historic

Preservation to make sure that I wasn't doing anything incorrect.

I wanted to make sure that I was doing everything properly with

them and they told me, you can cut the tree down because the tree

is in your property, but we would rather that you do not cut the



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

160

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

tree down. That tree was there before the house was built and in

fact the fence was built around that tree. Poplar trees were the

trees that actually populated all of 16th street and D.C. was

actually -- all the streets of D.C. were populated with a

specific tree back then during the late seventeen hundreds. The

16th street was Poplar, Ginkgos were placed in other streets, and

I can't remember some other trees that are around the area. Ms.

Hubbard, be nice to me please.

Okay, the house was also selected to be the

Decorators Showcase house in 1992, open by First Lady Barbara

Bush and we have these flyers now that I'm to ask Ms. Giordano to

pass on down to you. And these booklets actually will show you a

picture of the masks at the base of the staircase. These are what

the griffins looks like. They are four foot griffins, all hand

carved back in 1893. And the story is that the Supreme Court

Justice actually wanted griffins in the house, not just there,

but in some of the fireplaces because it was said that griffins

protected the house from bad spirits.

And this booklet that you have in your hand will

also give you information and a brief history on the house as it

was used by the Toutorskys. And the Toutorskys purchased the

property in 1947 until they passed away in 1988.

Okay, and I also added some letters with this first

part. The last quote it says:

Revered as a unique historical property by other
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organizations and individuals.

And if you turn the page, I received a letter in the mail last

may from the Mudians (ph) Trust. I don't know if I'm pronouncing

that correct, but I underlined the specific sentence of these

wrote in here, and it says:

The house has been described as the most

fascinating Victorian survival in Washington and

would make a terrific comparison to the British

Embassy.

They actually were coming in from England to look at properties

in D.C. and they wanted to look at this property as one of the

properties.

The second page is written by Walter Teal (ph) who

was a student at the academy of music that Toutorsky held from

1947 to 1988. And in this letter he briefly states exactly how

many events there were in terms of recitals, approximately how

many students and how many teachers that Basil Toutorsky had

while he held the Toutorsky Academy of Music in that mansion.

And I underlined the specific line that says:

I favored this because as a bed and breakfast I

favored it because it would again open the building

for appreciation by the public.

I'm not going to read the whole letter, I just wanted to state

that there were some points to his statement.

Now if you flip that page, I gave you the
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architects plans of the house and you'll see the basement to the

format. In the basement we are going to have where it says number

nine, a bedroom, a guest room, with a bathroom. Number ten

another guest room with a bathroom where there used to be

actually a one and one-half bedroom rental. This used to be a one

and one-half bedroom rental right here. We are now separating

that and turning the basement part into a one bedroom with a

guest room with a bathroom and we were going to make another

guest room with a bathroom which was going to be number eleven,

but in fairness to work with the neighbors we will accept ten

bedrooms, eleven would be great as well, but if not what we will

end up doing is actually turning this into a theater room as an

amenity for the -- a media room as an amenity for the guests. And

then we also are planning to have a gym, a small gym in this room

right here. And my point to this is that there are approximately

eighteen rooms in the whole house. I'm not asking to have

eighteen bedrooms. I'm asking to have ten or eleven bedrooms if

possible, and the other one I'm converting into -- I'm sorry.

Just ten. Okay.

Interrupt me, that's all right.

I'm trying to do something else with the other one

in order to make it -- to have more amenities with the house. So

this one will be a little gym. We have a storage room and in this

case right here we have a laundry room.

And then on the first floor as you come in you
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have a door that's four inches thick. They told me that the door

alone to replace would cost three thousand dollars and then you

have a sitting area, another sitting area, a living room and a

dining room and then the kitchen here. This actually used to be

the pantry. The kitchen used to be the pantry and these steps

that you see go down to the basement, and they also go toward the

carriage house which is on the second page, right here.

The carriage house I put it on the second floor, --

I put it on the second floor because the carriage house actually

from this kitchen it takes a step up. It is connected.

CHAIRPERSON GRIFFIS: Actually, you're addressing

the Board putting your case together. The parties will have cross

examination. If something comes up that isn't covered that they

need to, we can address that. Clarifications for the Board we can

get to and I'll think we'll have redundant questions, but I can't

have questions shouted out from everybody.

MR. GONZALEZ: I went ahead and I gave you the

organizational plans on those two pages for you to see. And then

I also wanted to provide you some insight on some of the work

that we're doing and some of the bathrooms. This page right here

which is for bathroom number ten, we actually have tile imported

from Italy and we're turning some specific designs into making

this a very very fantastic unit, architectural unit all together.

The second bathroom that you see here has two

arches with lion's heads at the top. It also has a space for a
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shower, a bathtub, toilet and bidet and a double sink. And then

the -- another picture of another bathroom with onyx. Onyx on the

walls, and then you have a shower, a steam shower head as well.

These are just to give you some ideas as to some of

the work that we're doing on the bathrooms, and basically the

only work that we're doing on the property is basically restoring

anything that is already there. The bathrooms we're restoring

trying to make them back to what they might have looked

originally in the house and also adding bathrooms where there

weren't any bathrooms but we managed to place the bathrooms in

areas that were closets, that were not being used or were not

being damaged or making any destruction to the historic integrity

of the house at all.

CHAIRPERSON GRIFFIS: A quick point of

clarification for us.

MR. GONZALEZ: Sure.

CHAIRPERSON GRIFFIS: In terms of the submission

plans that you're referencing, first of all, we do note that

they're not to scale. But there has been an issue brought up that

they're all labeled demolition plans and you seem to be talking

about the new work plan. Is there clarification you can give us

on that.

MR. GONZALEZ: Well these were the -- I mean it's

not demolition like to demolish the whole house, or demolition to

-- there's two plans. There's the demolition plan that actually
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states how the property looks right now and it singles out or

allows you to single out where you're going to make any changes.

CHAIRPERSON GRIFFIS: All right.

MR. GONZALEZ: So now for example if we look at --

I'm trying to think, let's see. Take a look at the second floor.

This page right here where you see number one. Okay, number one

was actually a closet to this bedroom right here. So what we've

done now on number one, is we've turned this little area right

here into the bathroom for this bedroom.

CHAIRPERSON GRIFFIS: So you're showing new work on

your demolition plan?

MR. GONZALEZ: Well, what we've done is just --

yes, just by putting numbers on them. We've shown the new work

but we are not, right now this is not the plan that has the

actual plan of where the bathrooms are and everything else is. I

can bring you those as well.

MEMBER ZAIDAIN: Is there any relationship between

the number and the general notes attached to the bottom there

because we can't read it.

MR. GONZALEZ: No, no. Those are completely

different.

CHAIRPERSON GRIFFIS: For our clarification, the

wall layout now this will have, I think, limited relevance to

what we're doing, but in order to understand the document -- the

partition plan that we're seeing now, no matter what the title,
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is this what they will finally look like when you build it out?

MR. GONZALEZ: This will not be. Is this what

you're asking, this?

CHAIRPERSON GRIFFIS: Yes.

MR. GONZALEZ: No, this will not be. It will be

exactly like this.

CHAIRPERSON GRIFFIS: Do you have submitted

documents of what it will finally look like in the interior?

MR. GONZALEZ: Well, it will look exactly like --

let me rephrase that. It won't change. The walls are not changing

at all, so nothing is going to change. All we're doing is

actually, if I may borrow a pen really quick --

MS. GIORDANO: I just want to note that Mr.

Gonzalez is not an architect. He may not quite follow what you're

saying about demo plans and all, but I think the point he's

trying to make is that the plans are fairly limited because he's

not making any structural changes, he's not moving walls, he's

creating a few bathrooms. Everything else remains the same so he

hasn't gotten drawn, you know, rooms that he's not changing.

That's why it's focused on the bathrooms and that's why we

thought the Decorator Showcase floor plan there gave you a pretty

good overall sense of what the floor plans look like and they're

not going to change.

CHAIRPERSON GRIFFIS: Right and I appreciate that.

I think your statement prior to that was the important one.
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You're actually not moving partitions in this.

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: Okay

MR. GONZALEZ: For example, these, number one,

we're enclosing this over here and this is now a bathroom.

CHAIRPERSON GRIFFIS: Good. Are the Board members

clear on that?

MS. MITTEN: Well you know, I appreciate the fact

that there's not a lot of work being done, but I think in order

to have the record be complete and in order to, you know,

establish clearly that there isn't a lot of interior work being

done, it would be helpful to clearly have a set of the existing

conditions and then what's being proposed so that not like, well

let me just point on this drawing and we can't get specifically

into the record all of the things that you're pointing, so if we

could have two documents that we could just say, oh it's very

clear from comparing these two, that there is a limit to the

amount of change. I think that would have the recipe be complete.

MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: Has that been done? Or is it

something you'd have to create?

MR. GONZALEZ: No, I just didn't bring them with

me.

CHAIRPERSON GRIFFIS: That's fine. That's what I

need to know.
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MR. GONZALEZ: Now I'll go over these really quick

with you.

MS. GIORDANO: I might mention too, you might want

to mention this also, we -- because this is interior work, there

hasn't been Historic Preservation Review Board to review this

work, but you might want to just reference your walk-through with

Steve Calcott at the Historic Office, and unfortunately Mr.

McGettigen who was working on this from the Office of Planning

isn't here today, but he has had consultation with Mr. Calcott on

this report. And I will be getting a letter from Mr. Calcott in

the absence of Mr. McGettigen's being here. I had a conversation

with him on the phone about his tax credit program and he

indicated to me that he walked the site with Mr. Gonzalez room by

room and in his opinion the project could clearly meet the

interior standards and he will be writing a letter to that point.

CHAIRPERSON GRIFFIS: This is a little bit far

afield for us.

MS. POLIVY: Mr. Chairman, I'm going to object both

to counsel testifying and to the hearsay nature since we've never

seen any of this. We have no opportunity to cross examine it.

CHAIRPERSON GRIFFIS: I think it was clearly a

statement of fact by the attorney of the process of which they've

undergone for tax credit but it does go beyond, I think at this

point, relevancy unless that can be proven wrong --

MR. GONZALEZ: Excuse me, Mr. Chairman. What is it
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that they haven't seen? What is the opposition saying that we

haven't seen? That they haven't seen?

MS. HUBBARD: I would like to say what we haven't

seen.

CHAIRPERSON GRIFFIS: Why don't we finish with her

objection first.

MS. HUBBARD: Well I thought there was something

that we hadn't seen.

CHAIRPERSON GRIFFIS: Okay.

MS. GIORDANO: And I just would note too that any

of the opposition, I think a lot of them have walked through the

house, but Mr. Gonzalez is perfectly willing to take you through

as well to show you the --

CHAIRPERSON GRIFFIS: The relevance is not whether

everyone has seen the interior of this building or not. Also I

think the relevancy for the tax credit application and the

interior restoration is beyond, unless I can be brought to show

into relevancy -- I think Ms. Mittens point which has gotten us

off on this is for a clarity of the record, not to go into and

diagnose the historic restoration that occurring on the interior

of this building, but rather to document the fact which to my

understanding is going much more to program as I stated in the

beginning, is what's existing and what's new and how is that

impacted. By walking through these, it's illustrative, but it is

not complete and so I would agree with Ms. Mitten that we are
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asking for the documentation which has been testified then as --

MR. GONZALEZ: Okay.

MS. GIORDANO: Okay, I could just explain the

relevancy on the historic tax credit program is one that allows

for a 20 percent tax credit for interior restorations that are in

accordance with Department of Interior standards. And are

exclusive to commercial or income producing property. So the

relevancy is that by proposing bed and breakfast here, there will

be some subsidy for this interior renovation which would not be

the case with a single family residential use.

CHAIRPERSON GRIFFIS: I see, and then that's well

put. What I don't want to do is go beyond how that relates to the

zoning issue in terms of the documentation and certainly the

Secretary of Interior standard for any interior renovations in

the historic pieces of it because clearly we have an able bodied

Board that deals with those issues.

MR. GONZALEZ: Okay, I will continue.

MS. MITTEN: I still don't think we've put to bed

Ms. Polivy's objection. I mean, I think she gets --

MS. POLIVY: It may have passed us by, but my

objection is that to the extent that there be representations

made in advancement of the applicant's claim of hardship, for use

variance his use of hearsay of other people who may or may not be

relevant, is damaging to those people who are in opposition

because number one, we had no opportunity to know what these
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people have done or cross examined them. I would object to that.

CHAIRPERSON GRIFFIS: Right, what you're objecting

is the statement of fact of the applicant's attorney. You're

stating as "hearsay" and that is based on the historic

preservation of member, in response and also the Office of

Planning staff member. Both will be represented, the Office of

Planning will be represented for cross examination and so I can,

when we can take that up at that point. I think in terms of the

historic preservation, the memo of the process within the

historic preservation, and perhaps the letter as it refers to the

tax -- historic tax credit will also be asked for in terms of

filling out the record.

MS. POLIVY: I don't know if any of those things --

but if they are, we would like an opportunity to examine the

people who wrote those letters.

MS. GIORDANO: I'm just saying there is often

written documentation that comes into a record where the physical

person is not subject to cross examination.

CHAIRPERSON GRIFFIS: Okay, we're not going to have

that discussion debated at this point. -- we will take it up as

specific issues. If there is, in fact, documentation that comes

in that is unperson, let us say, we will certainly address that

issue. If there's additional information that required in order

to fill out the record, I think that can be taken up but we

cannot have that.
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MS. HUBBARD: Mr. Griffis, I object very very much

to the fact that we are hearing all kinds of irrelevant

information as to what is different about this house. What's the

hardship here? And also you are under the mistaken impression

that our Board would deal with the Department of the Interior

applications. They do not. Those are handled as an administrative

matter in the office, so there will never be a hearing before our

preservation board in this matter if he's applying for a federal

tax exemption.

MS. MITTEN: Ms. Hubbard, you can testify about

that when it's your turn.

MS. HUBBARD: No, but what I mean is I do believe

that the other people in the room, we object so much the way this

case is being handled because we don't have the information in

front of us.

CHAIRPERSON GRIFFIS: But that's why they're

putting on the public hearing in their case.

MS. HUBBARD: Well, I mean this document that they

presented, we have never seen it before.

CHAIRPERSON GRIFFIS: That's because --

MS. HUBBARD: How can we, I mean it would take me

two or three days to go through this.

CHAIRPERSON GRIFFIS: Ms. Hubbard, I absolutely

understand your objection and just for clarification, the handout

in my understanding, and it seems to be following along very
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well, is the actual testimony that's going on now. In fact,

there's no obligation to give out hard copy of testimony. It's

actually what has happened for our own appreciation and review.

So I would ask that you take your seat and there will be ample

time for you to present your case. Let us move further on and let

me just also indicate that there is thirty-eight minutes and

fifty-six seconds left in your time.

MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: We also need to address in

your case, of course, the test, the variances and also as I've

indicated program.

MR. GONZALEZ: Okay, thank you. For the record I

wanted to also say that there are at least four people in this

room that have actually been through the house through the last

week including the Historic Preservation. I called them and I had

them go through the house periodically just to make sure that

there's no problem with me making any damages to the house and

that they're accountable.

The second part is that the property actually will

not be detrimental to the community so if you guys would like to

actually follow me to that page. Not detrimental to the

community. First I wanted to go over the previous uses of the

house. The house was a single family residence for the Supreme

Court Justice from 1893 to 1923 and then from 1924 to 1938 it

became embassies or consultant leased by the person legation and
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other organizations. 1938 to 1942 it's vague and they don't any

records or we couldn't find any records as to who owned the house

between that time period. But from 1942 to 1946 it was also owned

by an organization, the Zionist Organization of America, owned

and occupied as an office space and then from 1947 to 1988 it was

a Toutorsky Academy of Music where Maria and Basil Toutorsky

resided with approximately thirty-five students and six

instructors each day. Many recitals were also held. From 1988 to

1990 the house was deeded to the Peabody Institute of John

Hopkins University by Basil Toutorsky as a charity donation. And

then it was sold in 1991 to Bruce Johnson who reports renting to

thirteen roommates at one time in the house. It actually was a

rooming house from 1991 to 2001.

And the reason that I actually -- I'm giving you

the previous views just to try to make some sort of connection

that as a bed and breakfast, we're not really too far off from

the other uses of the house has had in the previous past.

Street parking, spaces used, and I wanted to make

some differences between -- or note some differences if it were

anything other than a bed and breakfast. As a rooming house, it

had seven to thirteen or more parking spaces. As an embassy or

consulate, it would have at least four parking spaces which is

the smallest embassy to Luxembourg.

MS. GIORDANO: If I could just interrupt you.

MR. GONZALEZ: Sure.
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MS. GIORDANO: To make sure that the Board's

understanding what you're saying, could you state how many

parking spaces as it is there and explain that this is parking

demand that you're talking about here.

MR. GONZALEZ: This is parking demand on the

street, not parking for the property. The property actually has a

garage. Here's one of the garage entrances and here's another one

of the garage entrances through the alley, so you have two

entrances, one through the alley and one through the -- hold on.

Let me see if I can find a better picture of that one. Here's the

other one. Here's the one through the alley. And then the other

one that I showed you previously which is this one, actually, is

the one on Riggs. So you actually would come in from the alley

and exit through Riggs, but two cars will easily fit in that

parking garage and two cars have been fitting in that parking

garage.

MEMBER ZAIDAIN: How many total spaces are there

outside?

MR. GONZALEZ: Outside? Two garage parking spaces.

So aside from the two garage parking spaces, a rooming house

would require seven to thirteen or more.

MEMBER ZAIDAIN: I don't mean to interrupt you,

just so I understand what we're talking about. I heard Ms.

Giordano say that this is demand?

MS. GIORDANO: Yeah, he referred to it as street
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parking spaces. I just want to clarify. What he's saying here is

that this is what his conjecture is, a rooming house here might

require, in terms of parking. There's only two spaces on site and

he's just comparing what some previous or alternative uses might

require in terms of impact.

MEMBER ZAIDAIN: Just like there's no other source

--

MS. GIORDANO: No this is his opinion.

MEMBER ZAIDAIN: His opinion.

MR. GONZALEZ: No, no, no, no. I actually based

that on it being a rooming house before. But --

MS. GIORDANO: Right. How many rooms were in the

rooming house before?

MR. GONZALEZ: As a rooming house, with Bruce

Johnson the previous owner, he told me that there were seven to

nine parking spaces outside of the two car garage.

MS. POLIVY: Mr. Chairman, I'm going to object to

this constant hearsay of Mr. Johnson.

CHAIRPERSON GRIFFIS: It's appropriate rather than

objecting to actually take this up in cross examination. If

there's a problem with what you have in his testimony that is the

absolute opportune time to do it.

MR. GONZALEZ: Mr. Chair, I have a letter from Mr.

Johnson that I will forward to you stating this.

CHAIRPERSON GRIFFIS: Stating what?
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MR. GONZALEZ: How many parking spaces wee used

when it was a rooming house owned by him.

CHAIRPERSON GRIFFIS: Mr. Johnson, the past owner?

MR. GONZALEZ: The previous owner, I'm sorry.

(Aside.)

CHAIRPERSON GRIFFIS: Hold, I'm sorry -- not to

interrupt you. Keep --

MEMBER ZAIDAIN: I think it's been established that

this is your opinion, I mean when you get into -- demand, there's

all kinds of scientific ways you can figure that out.

MR. GONZALEZ: Sure, sure.

MEMBER ZAIDAIN: I mean I think everybody would

agree that your opinion and they can cross examine on that point

later on.

MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: Go ahead and proceed. I want

to --

MR. GONZALEZ: As an embassy, I called several

embassies around in order to try to get how many parking spaces

embassies would require and like I said, the lowest one being the

embassy of Luxembourg required four additional parking spaces to

the two. And it went up to twelve or more. And that was just my

way of getting some statistics.

And as a condominium myself being a real estate

agent, this would actually be a total of nine units. If you
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wanted to separate them as condominiums and it would probably

establish itself from seven to sixteen or more cars on street

parking spaces.

Single family, zero to three or more depending on

the family size. As a bed and breakfast there would be zero to

three non guests. Guests would be garaged at the DuPont Hilton or

Universal North South buildings for my guests, so I'm telling the

public, the neighbors that for the guests I cannot have guests

parking on the street because there's a two hour limit in D.C.

for street parking unless you have a city sticker. A zone

sticker. So because I wouldn't want my guests to be ticketed, I

am providing garage parking spaces for the guests. And then event

coordinators will be required to obtain valet parking contract

by Great Expectations for events guests. And I have enclosed a

statement from Great Expectations Group stating that he will be

glad to meet with me and establish some sort of agreement in

order to use his parking facilities when he does valet parking.

And it turns out that the agreement following that, the agreement

that Great Expectations has with the company, in order to place

the cars in a garage happens to be directly across the street

from me. It's with the Masonic Temple. And so I have here the

agreement from the Masonic Temple with Great Expectations so if

we have any events, we go ahead and have the Masonic Temple

basically park the cars back there across the street. And let me

actually show where the Masonic Temple is. I'm sorry I didn't put



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

179

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

these in any kind of order....

CHAIRPERSON GRIFFIS: Maybe this will save some

confusing --

MR. GONZALEZ: Basically, here is my street or 16th

Street and here is the house that's covered by all these trees,

you can't really see it. There's a condominium here. There's a

building called the Ambassador which is -- was rental and it's

now going to be condominiums as well. This is another building

across the street from Riggs which is a rental building, and I

took the picture from the Masonic Temple.

The Masonic Temple is this temple right here which

is right across the street from my house. So, there's parking in

the back. For any valet parking, all they have to do is go into

the building and cross the street over to the house. And all

that is written on the letters.

And then let's see. We will actually determine the

space where the valet parkers will secure the parking spaces. It

most likely will be right across the street at the Masonic Temple

where they will actually take the cars and valet park the cars

because there is a bus stop across the street from my house, not

across the street but on the corner.

All right, and then the next -- and I also have a

letter from the Masonic Temple as well, stating that they will be

glad to provide the parking space when needed. And it says, "On

such occasions", as long as they don't have an occasion
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themselves, but if it turns out to be that they have an event at

the same time that somebody is trying to coordinate an event with

me, I will tell the person that's trying to coordinate the event,

that they cannot do it on that weekend because the parking space

will not be available.

The next thing I wanted to discuss was trash. As a

rooming house, this house would have no restrictions on properly

sealed trash and no limits on events or meals. Two meals per

person per day would be twice the trash of a bed and breakfast.

Two events per person per year with no limitation to the number

of guests could yield approximately 30 or more events per year

with a house holding up to 800 possible guests. In an embassy,

no restrictions on properly sealed trash, no limits on events or

meals, meals per person per day would least equal or be more than

that of the bed and breakfast as well.

As a condominium, there would be some restrictions

on properly sealed trash, but there would be no limits on events

or meals. Meals per person per day would be close to three times

as much as that of a bed and breakfast. Two events per person

per year with no limitation to the number of guests could yield

approximately 18 to 36 more events per year than a bed and

breakfast with each condominium unit holding as many as 120

persons.

And if I went too fast, if somebody does not

understand that, let me --
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CHAIRPERSON GRIFFIS: I think you'll get a question

on it.

MR. GONZALEZ: Okay. Not you, you guys.

MEMBER ZAIDAIN: Well, just to ask a similar

question. I'm just wondering your source, just from calling

condos?

MR. GONZALEZ: No. No, no, no, listen. As a

rooming house with as many as 18 bedrooms, he had 13 rooms

rented, okay. Out of those 13 rooms, there are at least two

meals, I didn't even go to three meals, okay. Let's say 13, not

18, but let's say 13 people have two meals per person per day,

that would be twice that of a bed and breakfast, okay, because at

my bed and breakfast, we have only one meal per day and a total

of 10 rooms, not 13 rooms. And those 13 people could actually

have more guest coming in and out.

There's no limits on how many events they could

have. Anybody -- I don't want to ask anybody in specific but I

know that I, myself, will have at least two social gatherings, at

least two social gatherings a year, where I invite people to come

over to my house, at least two. That's very minimal. So you

count two times 13, at least or maybe more, and you have a lot

more events and there's no limit and they could have a total of

possibly 800 people in that house.

MEMBER ZAIDAIN: Okay, I was just getting some

feeling on your source.



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

182

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. GONZALEZ: And the same thing with the other

ones, the condominium, if you have nine condominiums and you say

you have one to two people living in each condominium, two or

three meals a day.

CHAIRPERSON GRIFFIS: Right, do you understand that

comparison being made.

MEMBER ZAIDAIN: I see where we're going.

CHAIRPERSON GRIFFIS: Ms. Mitten? Good, I think

you can move on.

MR. GONZALEZ: Single family, no restrictions on

properly sealed trash, no limits on events or meals, and the

trash amount would vary with family size. Bed and breakfast, I

have agreed to have four to five properly sealed trash cans and

frequent trash pickup starting with two per week and increasing

to three or four per week if needed.

So there's a restriction with a bed and breakfast,

whereas there is no restriction with a -- with any other uses of

the house. Small deliveries -- wait a minute, I wanted to

actually show you something else with the trash but I know my

time is coming. Okay, here's the back of the house. This little

enclosed area by a brick wall is where all the trash cans are

being held.

You open up the door. That's all going to be

cemented and all the trash cans will be held in there and they

will be locked up. It will be sealed in properly sealed trash
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cans, locked up so that nobody else can access them and then when

I know of a trash pickup date, they will move their place right

out in front of the garage door. They're picked up. They are

left there and then I go back in and I put them all back in and

seal them up. And BFI will be the provider for the trash pickup.

BFI, since it's no longer going to be a residential

home, I have to hire trash pickup and BFI will be the one that's

picking up the trash.

CHAIRPERSON GRIFFIS: I think the Board understands

that.

MR. GONZALEZ: For small deliveries, as a rooming

house, there's no restrictions. Anybody could double-park or

take street parking for deliveries. The same thing with an

embassy, a condominium and a single family. As a bed and

breakfast, I have agreed to have delivery vehicles park in the

garage and then have the delivery carried in through the side

door, right next door to the garage. And let me see if I can

find that garage again. Hold on.

Okay, here it is, deliveries. Here's the garage

door. They go in the garage and then they go out of the garage

and enter through this door. They don't even have to go out on

the sidewalk. There's a little space between that door and this

brick wall inside. So you go in through this door. The kitchen

is right up here. The laundry room is in there as well. You go
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up the kitchen, up the staircase to the kitchen and in through to

the laundry room. So there's no double parking, there's no

street parking needed for deliveries as a bed and breakfast.

For events --

MS. GIORDANO: Could you just note what kinds of

deliveries you would anticipate you might have?

MR. GONZALEZ: The deliveries would be for events

for catering and sometimes, for example if we actually were

backed up with laundry and we needed to have one laundry sent

away for a laundry case, then they could actually deliver the

laundry here and then right through here. And all vehicles for -

- delivery vans for catering and for laundry fit in through that

door.

MS. GIORDANO: What about the meal that you're

serving?

MR. GONZALEZ: The breakfast, also through here. I

will actually have -- myself or somebody else will go out and

pick up the fresh breakfast every morning. We'd go back in

through here and we'd just take it up through the kitchen, to the

kitchen.

MS. GIORDANO: Do you want to just explain what

that breakfast might consist of?

MR. GONZALEZ: Thank you. The breakfast is

actually going to be a continental health ridden breakfast, where

we have melons, cantaloupes wrapped up in procuitto. We'll have
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baked goods, not baked at the property but bought fresh baked

somewhere else and there will be no frying, no -- eggs will be

poached, no bacon, not anything else that constitutes any type of

actual, you know, a lot of excessive cooking.

And it will be mainly toast, bread, cereal with

kefir. It will be guided towards fruits, more like a healthy

breakfast, not anything having to do with lots -- like a very,

very heavy breakfast meal. That's only -- so -- all right.

Events, the next one. As a rooming house, there

are no limits on the number of events or where they should be

held. And what I mean by that is that there's no limit as to

whether the events could be held in or outside the house, in the

courtyard. Here's the courtyard. The courtyard is pretty large.

And there's no limit whatsoever if it were to be a rooming house

as to where the event could be held.

CHAIRPERSON GRIFFIS: Let me just interrupt you

because I think we're getting into --

MR. GONZALEZ: Out of time?

CHAIRPERSON GRIFFIS: -- how you're preparing this

kind of stuff and I am concerned with your time as it takes away

and more importantly, what's important for our Board to be

focusing on. So in terms of that, I would -- if it is -- I mean,

we have it in written form for us to look on and deliberate on.

I would move on to how your specific program actually fits into

these areas.
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MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: Events is a great heading,

use of courtyard which is talked about, I think that would be

much more pertinent, unless others disagree, in which case we can

continue.

MR. GONZALEZ: Okay. Okay, thank you. Okay, I

have agreed to have 24 events per year, no more than two per

month. Events to begin no earlier than the 11:00 o'clock in the

morning and to end no later than 8:30 p.m. in the evening. This

is very different from the other bed and breakfasts in the area.

Their restrictions are much later, 11:00 or 12:00 o'clock

midnight.

Caterers to start setting up no earlier than 9:30

in the morning and clean-up by 9:30 p.m. All events will be held

inside except for wedding ceremonies which may be held outside in

the courtyard with unamplified music. And I wanted to point out

to this wall. This is an eight-foot wall right here and on this

side is a nine-foot wall, brick wall and here's where the house

lies. And there's the alley, which is 15 feet between the wall

and the other house as well. So it's a very, very enclosed and

private space with brick actually not allowing a lot of noise to

carry.

CHAIRPERSON GRIFFIS: And for my clarification, in

your agreement I looked at but also what you're stating here,

you're self-imposing a restriction for the use of that courtyard
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MR. GONZALEZ: That's based on a conversation that

I had with the neighbors, I am trying to somehow come to terms

with what they want because we've had several meetings.

CHAIRPERSON GRIFFIS: Right.

MR. GONZALEZ: And one of their main concerns was

that for me not to have any other outside events except for

weddings in the courtyard.

CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: So I am trying to -- I am trying to

comply with the neighborhood as well.

CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: Okay, and I'm trying to think. This

shed that you see right here, is -- will hold chairs and tables

so that that will delete another delivery. So if we have

somebody that wants to get married or somebody else that wants to

do anything else inside the house as a function, they will not

have to bring tables and chairs. We will not have somebody

outside actually causing any type of entrance into the building

or commotion. Less commotion will be held outside because of

this shed holding chairs and tables that I will provide.
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E-V-E-N-I-N-G S-E-S-S-I-O-N

(6:00 p.m.)

And I wanted to mention this as well because on the

first plan that we actually gave to the neighbors, there were two

staircases that we were actually going to have built from the

first floor at the house into the courtyard. There's no entrance

into the courtyard from the first floor, only from the basement.

And so, my plan, as I told them yesterday, is to just have one

of those staircases, not the other one. The other one was from

the kitchen, but it was just going to be too many staircases in

that courtyard, so we're having from this -- from this window

right here, these two windows are going to be two double doors

and there's going to be a wrought iron balcony with two wrought

iron staircases that curve -- that curl into the courtyard so

that you could have access from the first floor into the

courtyard as well.

It also adds additional what it is -- it helps with

the fire law as well, not that they requested it but it helps

with that as well.

CHAIRPERSON GRIFFIS: Egress.

MR. GONZALEZ: Yes. All right, so let me go ahead

and go through the historic integrity.

CHAIRPERSON GRIFFIS: Okay, let me ask your

indulgence, if this isn't a proper -- well, if this is an okay

place for a very brief recess. We have a technical piece that we
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need to deal with for five minutes --

MR. GONZALEZ: Sure.

CHAIRPERSON GRIFFIS: -- not attendant to this

application. So I would -- if it's okay with you, sir --

MR. GONZALEZ: Yes, yes.

CHAIRPERSON GRIFFIS: -- ask your indulgence and

take 10 minutes at this time and we will resume.

MR. GONZALEZ: Thank you. I'm sorry for taking so

long.

CHAIRPERSON GRIFFIS: It's your time, not mine.

A VOICE: Are you going on to 7:00 o'clock?

CHAIRPERSON GRIFFIS: It was our intention, yes, to

go onto 7:00 o'clock, as things are rolling and moving on. When

-- yes, that's our intention.

(A brief recess was taken.)

CHAIRPERSON GRIFFIS: We will resume and whenever

you are ready, sir, you can also.

MR. GONZALEZ: Thank you. Can you still hear me?

Okay. I left off on historic integrity, if you would like to

actually please, follow me to that page. And I'm going to go

ahead and skip the part about detailing the other uses and what

they would do and go back to the bed and breakfast and on the

next page, I have agreed to donate the facade to the L'Enfant

Trust so that no other owners can alter the outside of the

structure.
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I have also agreed to preserve inside original work

by applying for federal tax credit which will require that

interior renovation meet U.S. Department of Interior standards

and that interior remains intact for a minimum of five years. So

basically what that means is that I'm doing everything that I can

to preserve this house, not only on the outside but on the

inside. I don't want anybody purchasing the house after me and

destroying everything that I've done to this house on the inside

or making it -- taking it away as an architectural treasure from

what -- you know, from the District.

So --

CHAIRPERSON GRIFFIS: Can you give us an indication

of the -- where you are in the process of applying for tax credit

at this time?

MR. GONZALEZ: Yes, the next page has a letter from

Katherine Killian.

MS. GIORDANO: Sorry, if I could just interrupt for

a minute. Maybe at this time I could also just pass out the

regulations for -- not the regulations, but a description of the

historic tax credit program for everybody to see in case there

are questions on that.

MR. GONZALEZ: And I had her fax this to me today

just in case you might ask as well. She is the one that's doing

the process for me. And basically, to be honest with you, I

haven't had that much time to meet with her.
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CHAIRPERSON GRIFFIS: And who is "she"?

MR. GONZALEZ: She is the -- she's a historic

preservation consultant, a -- I'm sorry, Katherine Killian.

CHAIRPERSON GRIFFIS: Let the Board hit the

questions. I think we're going in the right direction here.

MR. GONZALEZ: She's a member of DCCA and National

Trust for Historic Preservation.

CHAIRPERSON GRIFFIS: Right, just for clarity, this

is a consultant that you have hired, correct?

MR. GONZALEZ: Correct.

CHAIRPERSON GRIFFIS: Okay, and she's processing

your application.

MR. GONZALEZ: She's processing the application,

yes.

CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: And so my intent, like I said is to

basically make sure that the house is kept in -- is preserved not

only outside but inside because there's no law in the District

that says that it has to be maintained, preserved on the inside.

The outside is protected but not the inside.

I had the Historic Preservation look at the

property and properly advise on restoration several times. I am

applying for a designation of interior of the building so that

the Historic Preservation Review Board would regulate any future

alterations by current and all future owners. As such this
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structure will remain a monument to the history of the District

of Columbia so that others may learn and view first-hand it's

past architectural history and past way of life.

And if you turn the page over to this page, on late

Victorian houses, that I've enclosed in this section, it gives

you a picture of a house that was destroyed in 1957 to be

replaced this. Now, that's no longer possible in the District of

Columbia but it is still possible to generate damage to the

interior of such houses. And there aren't that many houses left.

This is just one of many. There's actually a book on houses

that -- mansions like this that have been destroyed.

And in this actual -- it didn't come out too

clearly but this fuzzy little picture that you see here was

actually the oldest parking garage in the District of Columbia,

built in 1910 or 1920, I believe. It was adorned with -- it may

sound a little funny but it was actually very, very ornate tires

with wings around the outside and so on. And it was also leveled

and destroyed to accommodate for what they call progress at the

time.

They were able to salvage some of those -- some of

the ornate pieces and you can see them at some of the -- at a

museum. I don't have the museum on me right now. And then the

last piece that I wanted to touch on was hardship. I basically

touched on the hardship a little bit before in the first part of

the presentation. I have actually enclosed a short listing of
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the property, a couple of them right behind these. I've circled

-- where you see the number 37, DOM means days on market, days on

the market that the property has been.

They took the property out of the market and it was

on the market again 37 days before I purchased the property but

prior to that, if you flip the page, before they withdrew it, the

property, the same address, had been listed at 1,850,000,

basically $400,000.00 less and it had been on the market for

1,260 days without selling in a time period when properties were

selling very fast in the District of Columbia.

And my hardship is not only that this house won't -

- it will cost this house its historic integrity if it is

purchased by somebody else and if it's turned into condominiums,

which is what would happen to this property if I cannot maintain

this property as a bed and breakfast. And I will not be able to

maintain this property as a bed and breakfast without the help of

this variance.

And I got a small business loan from the

government, SBA, and they had agreed to -- they had agreed to do

that second trust on my loan, but the Small Business

Administration now has said that if I don't get 10 bedrooms at

least after they did a business -- what is it called, business --

A VOICE: Proforma.

MR. GONZALEZ: -- yes, that they don't see me being

able to keep this property with six rooms and not 10. So
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basically, the small business loan is not going to be given to me

and I will have definite problems with the first loan. And that

was not disclosed to me at the very beginning. The Small

Business Administration was supposed to give me this second trust

and it was not until after I settled on the first trust that they

went ahead and they said that I needed to get at least 10

bedrooms.

All in all, I've also enclosed information from the

tax records, highlighting the Swan House, bed and breakfast with

a square footage of 6,085 square feet and also highlighting this

property, 1720 16th Street as 12,896 square feet and highlighting

another bed and breakfast on the same street, 1708 16th Street at

6,338 square feet. And the reason that I highlighted this is to

give you a little information on the density of the house and how

these other properties actually are able to have nine bedrooms,

nine guest rooms and they are half in density than I am.

I'm not asking for -- I'm not asking for 15 or 18

rooms. I'm just asking for 10. Now, benefits without detriment

to the community, is that it provides employment. It keeps the

historic integrity of the property. The restoration of the

property beautifies the block and the community. I have already

added copper gutters where there were no copper gutters before.

I've been repairing the roof which has been approximately over

$100,000.00 already and there were trees actually growing out of

the roof and we're talking like this big (indicating).
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The restoration of the property increases property

values and it gives the community a home feel. Many neighbors

have expressed to me that they like having their relatives stay

at a bed and breakfast, because it is more like a home away from

home within their community. And they say they even enjoy -- I

mean, they enjoy the Swan House. They enjoy 1708 16th Street,

which is another bed and breakfast.

I plan on having a 24-hour desk and this will keep

a neighborhood watch. If there is something on the street on

Riggs or on 16th Street that goes on, an alarm goes off and

people are sleeping which are less likely to hear this, somebody

that's awake in my property will be able to actually hear

something and be able to call the police and be a little bit more

alert to the neighborhood's needs in that case.

In the conditions agreed upon by the owner, by me,

make this place a quieter and more manageable place than it would

be as a single family residence, a rooming house, an embassy, an

organization or condominiums. I am placing restrictions that

nobody else would have. I do not want my guests to be

inconvenienced by noise so I am not going to have high noise in

the place. I don't want my guests to see rats in the place. So

I'm going to make sure that the trash cans are kept clean, that

the trash is taken out properly, that it's properly sealed. I

don't want my guests being ticketed or towed, so definitely I

want to make sure that they have a proper parking space.
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It's not going to be good for business for me to do

anything that goes against what I've said. So all in all I have

a conclusion on the last page. I'm just saying that, "Because of

its exceptional historic contribution to the District of

Columbia, its benefits to the city without having any detriment

to the community and its hardship to remain a historic emblem to

the public, I ask that the Board of Zoning strongly consider my

request for a variance and" -- I'm sorry.

Please note that there's a lot of

people --

MS. GIORDANO: Mr. Gonzalez, did you want to say

anything about some of the support that you've been able to --

MR. GONZALEZ: Yes, thank you.

MS. GIORDANO: While he's doing that, I just wanted

to say that as far as the variance test goes, our argument is

that the test applies to basically the difference between six

rooms, which can be operated as a bed and breakfast in this house

as a matter of right, and the four additional rooms that we're

seeking. We're also seeking an increase in the number of

employees from two to four. This is basically the variance

relief that we're asking for as well as the limitation on the

number of clients or guests or customers, the limitation on the

eight guests, which I indicated before, it's hard to understand

how that could apply to any bed and breakfast that has four or

six rooms.
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So I don't think that it's a requirement that is --

personally, I don't think it was intended to apply to a bed and

breakfast but be that as it may, we cannot meet that requirement

obviously, with 10 rooms or even six rooms as a matter of right.

But the variance test is a sliding scale. We're not seeking use

here that is a prohibitive use in the zoned district. It is a

permitted use. We're seeking an increase, a moderate increase in

the intensity of a permitted use. Technically it is a use

variance.

The -- Mr. Gonzalez, I believe, has laid out very

carefully that he is willing to put restrictions on his use on

this property that would exceed restrictions that would apply to

a six-unit or six-room bed and breakfast and these conditions

could be part of a Board order. So we do not believe that there

will be any detrimental impact to neighboring residences,

certainly above and beyond a six-unit bed and breakfast or even

some permitted matter of right uses, like a single family house.

A house of this size would probably be a house that

would be -- the location, if it were marketable for that use of

certainly large events. An embassy is a permitted residential

use in this zone district. I'm not saying that it is necessarily

an economically feasible use because the property was on the

market for four years with no embassies submitting a contract on

this use but it is a use that is permitted in zoning, under the

zoning.
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The Board has -- the Zoning Commission has

recognized that historic properties of this size are very

difficult to be maintained as single family residences. In fact,

the zoning regulations have a special exception use for non-

profit organizations to occupy historic mansions of this nature

which are 10,000 square feet or more because -- and that

provision was specifically put in the zoning regulations to help

preserve properties of this type.

A bed and breakfast is another use and the zoning

regulations, under the Home Occupation Provisions, allow for a

larger number of rooms for historic properties, again, to

encourage the preservation of properties like this and

recognizing that it's not economical for most single families in

this city to afford a property of this size or to be able to

feasibly occupy a property of this size.

So I think that the variance would not do determent

to the zone plan or the intentions of the zoning regulations with

regard to properties of this kind. It's consistent with the

comprehensive plan which seeks to preserve historic properties.

Mr. Gonzalez is not the Marriott Corporation, he's not the Ritz

Carlton. It's not an inn that's being proposed here. This is

going to be his residence. He loves this building. He purchased

it because of that and with his intention to preserve the

interior of this building and that is a major benefit of this

proposal.



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

199

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

That's what really makes the property unique and

exceptional is the interiors of this property. There are a

number of historic landmarks and contributing historic buildings

which have been preserved from the outside. This is a unique

opportunity to insure the preservation of the interior. The

interior preservation is certainly going to require a great deal

of investment on Mr. Gonzalez' part. The Historic Tax Credit

Program will insure that what he preserves cannot be undone for

at least five years without a penalty.

The Historic Preservation Office has been involved

in monitoring the restoration work, has given an opinion that

they believe it can meet the tax credit program requirements and

I will be submitting a letter to that effect from the Historic

Preservation staff. The hardship would be severe if Mr. Gonzalez

cannot obtain 10 rooms. He will not be able to get his Small

Business Administration loan and therefore, the first loan on

this property would -- the lender who has the first mortgage

would not be able to basically keep from foreclosing on the

property as well.

Mr. Gonzalez was not aware of that requirement when

he first purchased the property and the hardship would be also

for the city itself, because it's probably -- Mr. Gonzalez' real

estate agent, in his opinion is that probably the only other

possible economic use of this property would be for condominiums

at this time. And dividing up the property, you can see with the
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floor plan, the very large interior space, open space for the

grand staircase inside, the could not feasibly be saved by

dividing it up into condominiums because it wouldn't be

marketable space.

They would have to be included in individual

condominium units so the interior of the space, first of all,

would not really be accessible to the public at all and be

appreciated by the public and there would have to be substantial

alterations on the inside to create kitchens for individual

condominium units and to divide up the central portion of the

building.

With that, we would like the opportunity to make a

closing statement after the opposition puts on its case and

unless Mr. Gonzalez -- oh, he did want to say something about

support.

MR. GONZALEZ: I just wanted to say that I did walk

around door to door and I found that there were a lot of people

in support, a lot of people on Riggs Street, Riggs Place, I'm

sorry, and S Street as well. There were a total of eight people

on Riggs Place on the 1600 block and there were a total of six on

S Street. There were lots of others that I was not able to

reach, but the building next door to me, 1712 16th Street had 19

signatures on here from them as well and the condominium next

door to me, Winston Mews, all of them are in support as well.

The president, Jeff, and the vice president Jeremy, and they said
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that they would send a letter, forward a letter to you as well.

The building across the street, the Masonic Temple,

is definitely in support also.

MS. GIORDANO: We'd like to submit this petition

and I think do we have copies?

MR. GONZALEZ: This is the only copy.

MS. GIORDANO: Okay, we're going to have to make

copies to share with the other parties.

CHAIRPERSON GRIFFIS: I think they were

distributed.

MS. GIORDANO: Oh, you did, good.

CHAIRPERSON GRIFFIS: And the Board has it also, so

--

MS. GIORDANO: Okay, thank you.

CHAIRPERSON GRIFFIS: -- I think it's clear on what

it is. Good.

MS. GIORDANO: Thank you very much.

CHAIRPERSON GRIFFIS: Thank you. You shouldn't go

anywhere.

MR. GONZALEZ: I'm sorry.

CHAIRPERSON GRIFFIS: You can stay seated.

MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: Board questions, let's take

them up at this time. Anything that you want to ask?

MS. MITTEN: I guess I'll just begin with a general



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

202

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

question, which is, there's a number of things that have been

introduced into the record in writing or through your testimony.

And there's the implication that there would be conditions that

you would agree to, but I don't think we have them all

summarized. So and just I'll give you an example and it may be

helpful for you to specifically articulate what you are willing

to commit to by way of conditions and one of the examples is you

were speaking about, oh, you know, the deliveries and the manner

in which the deliveries will be conducted. I think we need to

have that articulated in a condition.

You had mentioned the fact that the shed in the

back would hold tables and chairs. That would eliminate a

delivering. Well, are you proposing that that be a condition of

the order, that X tables and X chairs be maintained on the

premises by the owner? You know, I think we need to have all

that specifically articulated so that people can -- you know, to

the extent that they think that's a good idea, but it needs to go

a little bit farther, we can bring that home.

The other thing I'd like to talk to you a little

bit about, since it seems that the case really turns on the

hardship that is created by the desire to preserve the interior

and if I've missed something, I think that's really what it comes

down to as it relates to the hardship. So how -- I know that you

have articulated in your written submission and you mentioned

that you've agreed to donate a facade easement and we have
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information now on the record about the tax credit program and

that you're -- you know, you're exploring the possibility of

having the interior designated.

I think, you know, that's a little too abstract for

us to rely on as something that's going to guarantee that the

interior would be preserved in the event that this variance is

approved. So I think we're going to have to have that be farther

down the road to actually being an agreement. I'm not saying you

have -- that you have to make the donation and then take your

chances with the variance. I'm just saying, I think we have to

be certain that that's a --

MS. GIORDANO: Right, maybe I could shed some light

on that. You cannot actually get the tax credit until you've

done the work, because they have to -- and I think the handout

that I passed to the Board makes that clear. You have to do the

work, it has to be inspected before you know whether you get the

tax credit or not. Interior designations in the city are fairly

rare. They are not that common. Maybe there are 20 of them.

It's hard to know whether you would get that or not

and certainly you wouldn't want to designate the interior until

you know that you have an economic use of the property --

MS. MITTEN: Right.

MS. GIORDANO: -- because it would substantially

devalue this property if he couldn't proceed with the bed and

breakfast and then have to try and sell it with a designated



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

204

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

interior. So that's a little problematic and there could be a

condition though, of an order which would require preservation of

the interior possibly with some enforcement from the Historic

Preservation Office. I mean, we could possibly craft something

like that, but I don't know how to deal with the other two types

of restrictions on the interior.

MS. MITTEN: Okay, one of the things is, I'm glad

you submitted the information about the Tax Credit Program. I

happen to know quite a bit about it. One of the things is, and

you could educate us about this, the rehabilitation has to be

substantial and so there's a threshold test that you have to meet

in terms of the amount of money that you're spending on the

rehabilitation relative to your basis and the improvements. So

do you -- have you done calculations that would establish that

you would exceed the minimum requirement?

MR. GONZALEZ: Katherine Killian, the consultant

that's assisting me with that, said that it would have to be at

least $500,000.00, according to her calculations, and I have

already gone over $500,000.00 in restoration.

MS. MITTEN: Well, I think what would be helpful

for the Board is if we had -- to the extent that you want to rely

on a representation that it's -- the tax credit program and the

restrictions related to it that are only for five years, if

that's what you want to represent to us as the guarantee that we

will have that the interior will not change, then I think we need
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more in the record about -- I mean, what I look at here is you've

submitted some information about tax assessment and we have some

information, I'm extrapolating, that you paid about $2 million

for the property. The basis in the land, if you use the land

assessment, is about $300,000.00. So your improvement basis, you

know, $1.7 million and you have to exceed that -- you have to

exceed that.

So that's not $500,000.00. That's a lot more

money.

MR. GONZALEZ: I think she was referring to

$500,000.00 worth of work.

MS. MITTEN: And I am, too.

MR. GONZALEZ: Oh, you are too.

MS. MITTEN: So I'd like -- I mean, if we're going

to rely on that, then I think we need more in the record.

MR. GONZALEZ: Okay.

MS. MITTEN: Another thing that you might want to

explore by way of meeting -- to the extent that this is a

representation that you want to make that's going to guarantee

the preservation of the interior, is whether or not the L'Efant

Trust will accept an easement donation for the interior as well

as the exterior because that then, is -- gives a little bit more

assurance that we can -- you know, that this is an actual

agreement that will survive in perpetuity. So I make that

suggestion but to me the heart of the case is whether or not you
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can -- that you can A, establish that there's a hardship that is

not self-imposed and that it's a hardship -- you know, Ms.

Giordano suggested that this hardship extends beyond this

property because it's really a hardship to the larger community

if this interior were to be lost.

So to the extent that you can make a convincing

case about that and then what's our guaranty that that will go

forward with the variance in place to the extent that we agreed

to it. I think, you know, we can't just sort of have this feel

good idea that the interior will be preserved without some

guaranty.

MR. GONZALEZ: I am willing to sign a piece of

paper stating that I will follow that rule, because that's

exactly -- that's exactly what I've been trying to do this whole

time. So --

MS. GIORDANO: And what I was trying to suggest is,

the Tax Credit Act, the tax credits are something that can't

occur prior to the variance being granted, interior designation

as well.

MS. MITTEN: Right.

MS. GIORDANO: If there's a way, I don't understand

why the Board order couldn't, as a condition, have a preservation

component with pictures possibly, to document with the assistance

of the Historic Preservation Office of the existing condition and

some standards for restoration and the staff is very familiar
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with this restoration. I think that they could easily

participate in that process.

MS. MITTEN: I guess I would suggest to you that it

is -- given that we have two ways to go, and you've suggested a

third, that it would be preferable to use a venue that has

skilled historic preservation experts administering the process

rather than have it residing in some enforcement mechanism that

doesn't include those experts. So I just suggest to you that

there needs to be more work on this assurance and I'm suggesting

a venue or a direction that you could go in.

MR. GONZALEZ: Ms. Mitten?

MS. MITTEN: Yes.

MR. GONZALEZ: The answer maybe to just have in the

writing that we provide to you guys later on a statement from me

stating that I will and I agree to do -- no?

MS. GIORDANO: I think she's looking for more than

that.

MR. GONZALEZ: More than that, okay.

MS. MITTEN: And I think one of the reasons why

it's important that we get a sense from -- you know, if you're

going to seek the designation from HPRB that we have like a staff

report that this is something that's achievable. Otherwise,

everybody is going to go down this road.

MR. GONZALEZ: I see.

MS. MITTEN: And then at the end of the day when we
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say, "Okay, now, let's see your conditions", we say, "Well, you

know, HPRB, they said we're really not -- we're not going to do

that", or, "The L'Efant Trust says we're not going to accept it

for whatever reason". I think we want to make sure that that is

something that if we get down to that being the last thing that

we have to agree on, that it's achievable.

MR. GONZALEZ: And Ms. Giordano, you did indicate

that we would have --

MS. GIORDANO: I'm trying to accomplish that.

CHAIRPERSON GRIFFIS: Right.

MS. GIORDANO: Right. Because I know that the

historic preservation staff would be the logical person and they

have been familiar with this and they have inputted to the Office

of Planning a report and that's part of the function here of the

Office of Planning is to gather those comments so it seemed like

an appropriate place for that to come from.

MS. GIORDANO: Right. I think we can go in two

directions, but I think we'd also put more burden on you in terms

of getting the letter from the HPRB staff, because this is a

little far afield for what would be a strict direction. Okay,

other questions, Ms. Mitten?

MS. MITTEN: I guess I just want to add one more

caution for you before I ask any other questions, which is, if

you were thinking about doing something and Ms. Giordano said,

you know, if you make the donation of the easement or you
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encumber the interior in some way, the value of the property will

be significantly impaired, I would make sure that your lender

doesn't object to you diminishing the value of the collateral

that you've pledged, you know, before you make promises that you

end up not being able to keep.

MR. GONZALEZ: We will.

MS. MITTEN: Okay, so I'd ask you to explore that

fully before we, you know, put this all to bed. I think I'll

just hand off to the other Board members for the moment.

MS. GIORDANO: I think that that's very good

advice, Ms. Mitten and I can assure you that the lender has been

in direct contact with me and wants a report on these

proceedings, because they're very interested in this process.

MS. MITTEN: All right. I'll just pick up when you

guys have a chance.

CHAIRPERSON GRIFFIS: Okay, on your June 7th

submission goes to outline the program, part of which was

requested by the Board, let me just reiterate to make sure that I

understand it fully. Going to the second page talking about

employees. The total number that we are looking at, at this

point, is five. Four employees would be engaged, two which would

be part time. One would be a resident and owner/operator; is

that correct?

MS. GIORDANO: It's four. The regulations say that

you can have -- that the owner/occupants -- the residents of the
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property can also be employed and they don't count towards the

two and we're just -- there are many bed and breakfast, including

the Swan House that I think is run by a couple that lives there,

Mr. Gonzalez doesn't have a partner right now, but we're leaving

open that possibility in the future that there may be someone who

resides there with him but is also employed in the bed and

breakfast.

CHAIRPERSON GRIFFIS: I see. And this specific

section that references the employee status of the residents not

going towards the two, do you know that?

MS. GIORDANO: I missed that.

CHAIRPERSON GRIFFIS: Your point was the

regulations state that a resident can be an employee that doesn't

go towards the required --

MS. GIORDANO: Yes, I think that's correct.

CHAIRPERSON GRIFFIS: Do you want to just give me

the section that you're looking at?

MS. GIORDANO: I'm going to have to --

CHAIRPERSON GRIFFIS: Take a minute. I just want

to make sure we're both looking at the same.

MS. GIORDANO: Well, let's see, it's 203.4(D), "No

more than one person who is not a resident of the dwelling unit

shall be engaged or employed in the home occupation", and then

later on there's a provision that says, I think where you can

increase it that there shall be no more than two, so I assume
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that it's also applying to persons who are not residents of the

dwelling.

CHAIRPERSON GRIFFIS: Okay.

MS. GIORDANO: And I'll look at that again later

and I -- these regulations can -- do confuse me but I'm pretty

certain that's correct.

CHAIRPERSON GRIFFIS: And the revision to the room

numbers as submitted on June 7th, obviously is a subtraction of

one bedroom at the lower level which is C5; is that correct?

MS. GIORDANO: The 11th room, where was that

before?

MR. GONZALEZ: The 11th room was in the basement,

yes.

CHAIRPERSON GRIFFIS: Okay. And are there other

revisions that go towards this submission?

MR. GONZALEZ: I'm sorry, like other pieces of

paper besides this?

CHAIRPERSON GRIFFIS: Did anything else change on

this?

MS. GIORDANO: You know, one other thing that I

don't think Mr. Gonzalez fully explained was the carriage house

and whether or not it's connected to the house.

MR. GONZALEZ: I think --

MS. GIORDANO: You said it, but I don't think you

explained it.
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MR. GONZALEZ: Okay, the carriage house is

connected to the kitchen.

CHAIRPERSON GRIFFIS: Do we have a submitted site

plan that shows the layout of that?

MR. GONZALEZ: No, no, I added it. If you look in

the two prints, the two architectural prints that you have in

here, it's actually drawn on the second floor because from the

first floor by the kitchen, you actually walk up. See those

stairs, let me see if I can point them out to you. See these

stairs right here?

This is where the kitchen is. You actually go

through here into the carriage house, but you have to walk up to

go into the carriage house.

MS. MITTEN: So you're saying there's an internal

connection --

MR. GONZALEZ: There's an internal connection.

MS. MITTEN: -- between the main dwelling and the

carriage house and it takes place in the kitchen.

MR. GONZALEZ: Right.

MS. GIORDANO: Right, and for zoning purposes, any

connection at or above grade creates a single building.

CHAIRPERSON GRIFFIS: Good. While I think about

it, I think it would be good for us to have in the record some

sort of site plan or some graphic if there isn't a specific site

plan, indicating that, indicating the entire property. Also
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before I forget, the documents, the visual evidence that you

present today also needs to be copied and put into the record.

MS. GIORDANO: I just might add, in answer to your

question about changes from the submission, we did meet with some

of the neighbors yesterday and we agreed to limited the number of

people at events to 110 from 150.

CHAIRPERSON GRIFFIS: Okay, we can get to that.

That's their statement.

MS. GIORDANO: Well, we're willing to do -- we're

willing to change our proposal.

CHAIRPERSON GRIFFIS: Just state again what you

were -- the specific.

A VOICE: If there's going to be --

CHAIRPERSON GRIFFIS: No, no, ma'am, I'm sorry.

A VOICE: -- change, what she's willing to do.

MS. GIORDANO: Right, we're willing -- I didn't say

there was an agreement with the neighbors.

CHAIRPERSON GRIFFIS: I don't want to get into to.

MS. GIORDANO: I said we were willing to do that

and we are willing.

CHAIRPERSON GRIFFIS: Just give me what you said

before.

MS. GIORDANO: We are willing to limit the number

of people, maximum number of people at any event to 110 people as

opposed to 150 which is in my submission here.
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CHAIRPERSON GRIFFIS: Okay. All right, Board

members, other questions?

MEMBER ZAIDAIN: Just a quick one, just to make

sure I'm understanding, in terms of the parking, you're providing

two off-site or off-street parking spaces and the rest is on the

street, correct? And then you've got the whole valet situation

which you explained.

MR. GONZALEZ: Right.

MEMBER ZAIDAIN: Okay, I just wanted to make sure I

was clear on that.

MR. GONZALEZ: It's -- I'm sorry, Mr. Zaidain?

MEMBER ZAIDAIN: Zaidain.

MR. GONZALEZ: -- Zaidain, okay, it's two garage

parking spaces and then everything else is going to be valet

parked for events and for guests as well. Guests are supposed to

actually go to the Dupont Hilton and then take a cab back.

MEMBER ZAIDAIN: Okay. But you provide -- but in

terms of your site, you're providing two on-site parking spaces,

the rest of them are off-site.

MR. GONZALEZ: Exactly.

MEMBER ZAIDAIN: Okay, thank you.

MR. GONZALEZ: Thank you.

CHAIRPERSON GRIFFIS: Is the cost for the parking

for the guests included in the overall fee for the rooms?

MR. GONZALEZ: It's -- when they bring in the
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ticket, I pay for it.

CHAIRPERSON GRIFFIS: I see, okay.

MS. MITTEN: I had a few questions, maybe to just

follow up on the -- can you provide some -- I don't know, maybe

it's in here and I just don't recall, a map or something that

shows how far away, I mean, practically speaking, if you're

expecting people to go to the Hilton or Universal North/South,

and if you're just going to point, we're going to need something

that has it marked on the map for submission to the record, but

you can point now if you want, but we're going to need something

else. We're going to need you on the mike.

CHAIRPERSON GRIFFIS: How many -- estimate how many

blocks.

MS. GIORDANO: We'll submit it for the record.

MS. MITTEN: Okay, that's fine. It's a number of

blocks, would you say?

MR. GONZALEZ: Five or six blocks.

CHAIRPERSON GRIFFIS: Five or six blocks.

MS. MITTEN: And that's the Hilton is five or six

blocks or Universal --

MR. GONZALEZ: Yes. Both of them are five to six

blocks. They're both right next to each other almost and the --

and what happens with the Hilton is there's always a cab there,

so I'm doing exactly what the Swan house suggested. The Swan

House has their guests go up to the Dupont Hilton which has daily
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parking. They take a cab or they walk back to the Swan House.

Most likely they will take a cab and then I reimburse for the cab

and for the parking fair for that one, two or three days, which

is what the Swan House does.

MS. MITTEN: Okay. You know, it might be helpful

because it sounds a little bit more than I would want to go

through myself, if you could get a statement from Swan House that

this is something that their -- you know, the workability in

their opinion of this arrangement.

MR. GONZALEZ: Sure, okay.

MS. MITTEN: I have to say, and I don't know -- I

don't think this is completely outside the scope of what is

appropriate for us to ask, but knowing in general what the zoning

is in the vicinity of your property and suspecting that I know

what the zoning of the Masonic Temple is, I'd like to know that

there's a certificate of occupancy for operating that parking lot

in a commercial manner before we agree that that's an appropriate

way for you to handle your parking.

MR. GONZALEZ: You mean for the Masonic Temple?

MS. MITTEN: The Masonic Temple.

MR. GONZALEZ: I will definitely get that

information. They actually have an agreement with Great

Expectations, and Great Expectations state on the letter they

have done birthdays, weddings, events and have been allowed to

park at the Masonic Temple, but whether or not they have a home
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occupation, is that --

MS. MITTEN: No, I want to know that they have a

permit to operate the kind of parking --

MS. GIORDANO: I will take a look at that.

MR. GONZALEZ: Okay, thank you.

MS. MITTEN: It would be helpful if those in the

audience would just refrain from making audible comments. You

mentioned that the limitations on the number of guests which has

now been adjusted downward to 110. Is there -- are you

proffering any limitation on the events by -- that would be

hosted by people staying at the facility?

MS. GIORDANO: They're all hosted by people staying

at the facility. They're all related to registered guests. At

the last hearing we said we would have no events that are

unrelated because of the court case which said that this is a

legal accessory use to a bed and breakfast to have gatherings and

events that are hosted by registered guests. There would be no

events that are not hosted by registered guests.

MS. MITTEN: Okay, I guess I just misunderstood

something that I am now reading again, so in your June 7th

submission. So it's -- when you say gatherings in excess of non-

registered guests, it's going to be either 10 non-registered

guests or it's one of the 24 events; is that correct?

CHAIRPERSON GRIFFIS: I was -- this is not an exact

science, but I was just trying to find a way to define what a
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guest was so that if someone who's staying there has a few people

in to sit in the parlor and have tea, you know, that's not what

we had in mind as being an event. So I was thinking a small

number of people that's not a -- is not an event.

MS. MITTEN: Okay, but you're not going to be

serving tea, right?

MS. GIORDANO: Well, I don't know if that counts as

a meal.

MS. MITTEN: Okay. And how will your guests access

this second floor unit in the carriage house, given that there's

only -- if I understood, the connection is to the first floor of

the carriage house?

MR. GONZALEZ: Well, I'd rather that they access it

from the outside. It has its own separate entrance, but there's

-- it's going to have two entrances, one from the outside and one

through the kitchen, but I really would rather not have them come

in through the kitchen.

MS. MITTEN: Okay, so then -- okay, given that

that's not your preference, so they come in and they come in the

front door and they, you know, handle whatever paperwork they

need to handle and then, what, they come back out 16th Street and

walk around and in the back or how do they -- how will they do

that?

MR. GONZALEZ: No, they can walk through the inside

-- not the inside of the house, but the courtyard of the house,
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and then go directly, without having to go on the street or the

sidewalk, they can access the carriage house from the outside.

MS. MITTEN: Okay, okay. Those are all the

questions I have right now, Mr. Chairman.

CHAIRPERSON GRIFFIS: In terms of the courtyard

use, you're indicating that no events will be held in the

courtyard with the exception of the wedding ceremonies and also

indicating that there wouldn't be any, I think there was music

and other written documentation on that. Maybe it was in the

agreement.

How appropriate is that for running a business of

this nature?

MR. GONZALEZ: Well, I said unamplified music, so

that within the hour or hour and a half that people get married

on that courtyard, that we still do not cause any detriment to

any of our neighbors.

CHAIRPERSON GRIFFIS: Okay, but even in your

outline showing, you know, single family use or other uses,

single family use could have a birthday party with a polka band

out back as a matter of right.

MR. GONZALEZ: Oh, yes, yes.

CHAIRPERSON GRIFFIS: Okay, so my -- just my

thought process in kind of looking at this as a bed and

breakfast, you wouldn't limit your guests in sitting out and

reading in the courtyard using that courtyard as a guest for,
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zoning-wise, it would be recreation space, outside space that

they would sit.

MR. GONZALEZ: Exactly. It would just not be for

other events which would actually take maybe let's say 110 people

out there --

CHAIRPERSON GRIFFIS: I see.

MR. GONZALEZ: -- for anything other than a

wedding. So I'm restricting the courtyards to weddings only

because they will not be as loud as anything else that might be

on the inside as an event but keeping the courtyard for people to

go outside and maybe have, you know, their breakfast outside or

speak to each other outside.

CHAIRPERSON GRIFFIS: Okay, and that's different

than setting up a breakfast buffet outside but having individuals

that might take their tea and perhaps their croissant out in the

courtyard, okay.

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: Well, in terms of just for

total clarification, wedding ceremonies means the actual ceremony

and the reception would then come back inside the building or in

fact, go off site for a reception.

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: I understand. Okay, that's

all I have. Mr. Zaidain?

MEMBER ZAIDAIN: Just a point of clarification, the
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carriage house, is that connected by a roof line? It's all --

MR. GONZALEZ: Yeah, it's all -- they're both --

all of them are -- the carriage house is connected by a wall and

a roof to the house, yes.

MEMBER ZAIDAIN: Okay. Is there -- I mean, is

there a hallway that goes there? I'm trying to get some -- just

looking through there, the dimension on it.

MR. GONZALEZ: No, it's like -- let's say here's

the kitchen back there and there's that door. You cross that

door and the carriage house is back there.

CHAIRPERSON GRIFFIS: I think we need a plan that

shows us all that.

MEMBER ZAIDAIN: Okay, if you could submit some

more information on that it would be helpful. I can't see what

you're saying, whatever it is right there.

CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: Okay.

MS. GIORDANO: There's basically just a door in

between the two.

MR. GONZALEZ: Yeah, in between, that's it.

CHAIRPERSON GRIFFIS: Other questions. In which

case, are we ready to move to cross examination? Good. Take a

deep breath.

MR. GONZALEZ: Thank you.

CHAIRPERSON GRIFFIS: No problem, let me just
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outline, first of all, I'm assuming that some, if not -- well,

let me outline a little bit of what cross examination is and I

would assume that you know this, but it helps me also and gets

some clarity but also sets some direction on this. Of course,

cross examination is the parties' opportunity to ask questions

that will be helpful in informing the Board, but also in exposing

any weaknesses that you see, perhaps, in the case, any omissions,

maybe any sort of bias. I will leave it up to you to make that

decision.

You, of course, do not have to engage in cross

examination. I will also be limiting cross examination questions

that are repetitive, meaning if a party has asked the question

once, we do not need it asked again, and I would assume that, in

fact, the answer would be the same. This is clearly not a time

for the parties to put on their case. This is not a time to make

any sort of testimony, any sort of grand statements, any sort of

opinions.

We will have opportunity and ample time for parties

to do that. In the past and I think in this case it is -- let me

also put in context that cross examination is helping your case

which will then go to us for deliberation. So it is important to

also phrase your questions that help you put together a case in

the mindfulness of that it needs to be important also for -- more

important for the Board because we will be deliberating on these

pieces.
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To that, I can say that it is very helpful for the

Board if questions are succinct and direct. That also elicits

very succinct and very direct answers and then we move on. If

there is, in fact, difficulty with eliciting an answer, I would

ask that the parties be patient. I can direct the witness to

help answer the question and then we can again proceed and move

on.

I cannot underscore the importance of the fact that

these questions should not be argumentative, accusatory,

aggressive. I think the worse case we've had is when we have

defense attorneys coming in and cross examining and it gets a

little out of hand. This is not a court proceeding, official

court. It is a quasi judicial body and we will proceed

accordingly with that. I do ask and I will perhaps not have to

say and hopefully not have to say again, that we all respect

everyone here as individuals and respect their positions and also

their questions and answers.

So to that, I will set the order that we have

previously established for cross examination and again,

underscore my request that everyone refrain from any sort of

harassing or badgering of witnesses. With that, we will go first

and hear from the Residential Action Coalition. We will then go

to the Dupont Circle Citizens Association. We will go to the S

Street residents and move on further to the Riggs Place

residents. Those are the four parties as established -- oh, I'm
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sorry, did I leave out the ANC? We'll do the ANC first. Is the

ANC representative here?

MS. SANSONE: Excuse me, Mr. Chair. This morning

Mr. Micone called indicating -- the Chairperson of the ANC called

indicating he wouldn't be able to make it but they stand by their

original report.

CHAIRPERSON GRIFFIS: Okay, they have submitted

documentation in which case, not being here, they will not be

able to proceed with cross examination but I appreciate that.

The ANC would start all cross examination proceedings. Okay.

And what I'd like to do is have the one party representative of

each of the groups as stated in that order sitting at the table

at the time.

Once that party is finished, they can sit back in

the audience and we will move onto the next person. With that, I

think we're ready. Ms. Hubbard.

MS. HUBBARD: Mr. Griffis, we here, we cross

examine -- we will have a chance to cross examine also the Office

of Planning, won't we?

CHAIRPERSON GRIFFIS: You'll absolutely have that

opportunity but we're going to have them give their report first

before we go to cross examining. Also let me give my intention

or my projection of what's going to happen for the rest of today

so we can all understand. It is going on 6:30 at this point.

We're hoping to stop around 7:00 o'clock.
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We will have, I think, a natural breaking point

once we finish cross examination. So I would -- my assumption is

we would get through all cross examination of this witness and

conclude for today.

MS. HUBBARD: All right. My name is Harriet B.

Hubbard and Mr. Gonzalez, you stated verbally, I haven't had a

chance to examine your material, that there were some more than

13,400 square feet of living space of -- at your premises.

That's what you said. Where do you get that information from?

MR. GONZALEZ: Ms. Hubbard, on the piece of paper

that I gave you, that lists the square footage of the house. It

lists the square footage at 12,386 and what we did was we added

the -- that was without the attic and we added the attic space to

that.

MS. GIORDANO: And Mr. Gonzalez is looking at the

Lusk's Directory.

MR. GONZALEZ: Exactly, uh-huh.

MS. HUBBARD: Mr. Gonzalez, you've received your

taxes and in your tax record, are you aware that your building

square footage is listed a 9690 square feet?

MR. GONZALEZ: I am not aware of what the tax

records that you're looking at say but what I do have --

MS. HUBBARD: I would like to -- somebody make me a

copy of this and everybody can have a copy. It's got two sides.

CHAIRPERSON GRIFFIS: What is it?
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MS. HUBBARD: It's the Office of the Chief

Financial Officer of the District Property Detail --

CHAIRPERSON GRIFFIS: Okay, it is going to be

appropriate for you to introduce that evidence in your testimony.

MS. HUBBARD: Well, the thing is, that is from what

I am quoting here.

CHAIRPERSON GRIFFIS: Well, I understand but this

is not the appropriate time to do that.

MS. HUBBARD: Okay, exactly how much -- you

actually yourself, have never seen any document that -- what

document is that?

MR. GONZALEZ: This is from the real estate Lusk

book and this has the square footage for every unit in the

District.

MS. HUBBARD: Well, so does the Office of the Chief

Financial Officer and I believe we should rely on what the

District says.

CHAIRPERSON GRIFFIS: Okay, very well, we'll have

both submitted but the answer to the question is that the square

footage as testified came from Lusk Listing and that is -- is it

your understanding to be gross square foot of the building?

MR. GONZALEZ: It is.

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: Well, this is -- now, the reason I --

CHAIRPERSON GRIFFIS: No reasons, next question.
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MS. HUBBARD: Well, let me -- I must ask this next

question.

CHAIRPERSON GRIFFIS: You absolutely should.

MS. HUBBARD: These regulations require that the

predominant use of the property be residence, your residence.

MR. GONZALEZ: Yes.

MS. HUBBARD: All right, so what proportion of the

square footage of the space are you occupying for your residence?

MR. GONZALEZ: I'm occupying approximately 1800

square feet.

MS. HUBBARD: You're occupying 1800 square feet and

what proportion is that of the total?

CHAIRPERSON GRIFFIS: Do you know? If you don't

know, you need to answer you don't know.

MS. HUBBARD: Well, you can --

MR. GONZALEZ: I couldn't hear her question, I'm

sorry.

CHAIRPERSON GRIFFIS: She wants to know --

MS. HUBBARD: What proportion of the square footage

of the space are you occupying as your residence?

MR. GONZALEZ: I don't know that right now, no.

MS. HUBBARD: You don't.

CHAIRPERSON GRIFFIS: But we now have the numbers

so that math can be done.

MS. HUBBARD: No, what I mean to say, the numbers,
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I don't know how you can say the predominant use of the property

is residential. CHAIRPERSON GRIFFIS: You need to

ask a question.

MS. HUBBARD: All right, now, what is the current

situation with regard to trash? Who collects your trash now?

MR. GONZALEZ: The city. Actually, I take that

back. The construction debris is taken out by --

MS. HUBBARD: No, I didn't say construction debris.

I just say your household trash.

MS. GIORDANO: That's all there is now.

MR. GONZALEZ: That's all there is now, she's

right. There's no trash.

MS. HUBBARD: You're doing it as a homeowner.

MR. GONZALEZ: Ms. Hubbard, I have not lived in the

property right now because it's under renovation and restoration,

so there's no trash other than the construction debris.

MS. HUBBARD: Did you live there at one time?

MR. GONZALEZ: I lived there from March of last

year until August.

MS. HUBBARD: Of last year.

MR. GONZALEZ: Exactly.

MS. HUBBARD: And who collected the trash then?

MR. GONZALEZ: Well, during that time period it was

the -- the home occupation for six bedrooms went through in

September, not in August.
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MS. HUBBARD: No, I asked you who collected the

trash.

MR. GONZALEZ: The city collected the trash.

MS. HUBBARD: The city collected the trash.

MR. GONZALEZ: Uh-huh.

MS. HUBBARD: So you were having a homeowner's

trash collection at the last use of the building, actually use of

the building.

CHAIRPERSON GRIFFIS: Asked and answered. Let's

move on.

MS. HUBBARD: All right, now.

MR. GONZALEZ: I was the only one living there.

MS. HUBBARD: I just want to see if I can, as you

say, establish the present use of the building and the last use

was --

CHAIRPERSON GRIFFIS: That's fine. You've asked

the questions.

MS. HUBBARD: Now, you also said --

MR. GONZALEZ: I was the only one living there.

CHAIRPERSON GRIFFIS: Enough. Just answer the

questions.

MS. HUBBARD: Now you also said that you had seen

or have you actually seen a rooming house permit for 13 people?

MR. GONZALEZ: No, I have not.

MS. HUBBARD: Then why did you -- can you produce
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it for the Board?

MR. GONZALEZ: Why would I want to produce it?

CHAIRPERSON GRIFFIS: Wait --

MS. HUBBARD: Well, you mentioned it in the

testimony that there was a rooming house for 13 people.

MR. GONZALEZ: That was -- I have a letter from the

previous owner stating that he actually rented it to 13 people

and there was at your last -- actually, if I may remind you, Ms.

Hubbard --

MS. HUBBARD: I mentioned it.

MR. GONZALEZ: -- you mentioned that the residence

--

MS. HUBBARD: I asked you to produce the permit and

show you that 13 people were allowed there.

MR. GONZALEZ: But wait a minute, didn't you say

that there was a rooming --

MS. HUBBARD: Yes, there was but --

CHAIRPERSON GRIFFIS: Okay, let's keep --

MS. HUBBARD: -- you're the one that --

CHAIRPERSON GRIFFIS: -- it directional.

MS. HUBBARD: All right.

CHAIRPERSON GRIFFIS: The questions go this way.

MS. HUBBARD: Will you produce --

CHAIRPERSON GRIFFIS: The answers go that way.

MS. HUBBARD: Will you produce the actual rooming
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house permit to which you've referred.

MR. GONZALEZ: I will not produce --

CHAIRPERSON GRIFFIS: Well, let me --

MR. GONZALEZ: I will not produce it.

MS. HUBBARD: I'm too old to run around there and

get it.

CHAIRPERSON GRIFFIS: And I appreciate that and I

don't think that you need to run around, but the testimony was

not that there was a legal permit for --

MS. HUBBARD: Yes, there was, there was.

CHAIRPERSON GRIFFIS: Was your testimony that there

was a permitted rooming house?

MS. HUBBARD: Yes.

CHAIRPERSON GRIFFIS: No, no, no, Ms. Hubbard, I'm

asking the person that gave the testimony but the appropriate

person to answer my question.

MR. GONZALEZ: I never mentioned anything about a

permit. I just mentioned that the previous owner --

CHAIRPERSON GRIFFIS: Okay, how did you document

the previous use as a rooming house?

MR. GONZALEZ: I have a letter from the previous

owner stating that there were 13 people.

CHAIRPERSON GRIFFIS: Were you aware that that may

have been an illegal rooming house?

MR. GONZALEZ: No.
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CHAIRPERSON GRIFFIS: Do you have substantiation

that it was a legal rooming house?

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: That's not --

MR. GONZALEZ: No, I don't know.

CHAIRPERSON GRIFFIS: So you don't have

documentation whether it was legally --

MR. GONZALEZ: No.

CHAIRPERSON GRIFFIS: -- operated as a rooming

house.

MR. GONZALEZ: I don't.

CHAIRPERSON GRIFFIS: Good, next question.

MR. GONZALEZ: Thank you.

MS. HUBBARD: May I ask that he produce the rooming

house document that is friend mentioned in mentioning the 13

people?

CHAIRPERSON GRIFFIS: Indeed, any testimony that

we've given and documentation reference we would ask for, so I

would reiterate, we would ask the submission of that letter,

stating that it was used --

MS. HUBBARD: Not only the letter but a copy of the

permit.

CHAIRPERSON GRIFFIS: Well, okay, if the permit

exits, then submit that as well.

MS. HUBBARD: Yes, I'd like to see that in the
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files.

CHAIRPERSON GRIFFIS: That clears it up for me.

Next question.

MS. HUBBARD: So you know you have to get a copy of

that permit.

CHAIRPERSON GRIFFIS: Next question, Ms. Hubbard.

MS. HUBBARD: No, you also said there would be more

people in the house to events if it where a rooming house than

there would be if it were a bed and breakfast of the kind you

run. How do you establish thinking like that? Are you

considering the rooming house occupants would hold large events

that would produce a large number of people in the neighborhood

with parking problems and coming to all kinds of events? How do

you establish that?

MR. GONZALEZ: Well, how do you establish that it

wouldn't?

CHAIRPERSON GRIFFIS: All right, answers from your

direction.

MR. GONZALEZ: I'm sorry. I just -- it's just --

it's a big house. It had 13 people before --

MS. HUBBARD: Well, we're talking about people in a

rooming house.

MR. GONZALEZ: That's what I stated. I stated that

it was a big house. It had 13 people before. The likelihood of

a rooming house being there with 13 people, again, it's very
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likely because it's got 18 rooms all together. And so to have 13

maybe even 10 people there would not be -- would not be something

out of the ordinary.

MS. HUBBARD: How many events would they have?

CHAIRPERSON GRIFFIS: That's speculation. That

can't --

MS. HUBBARD: Well, I mean, he's --

CHAIRPERSON GRIFFIS: Let me try and clarify it a

little bit because I think it's an important point.

MR. GONZALEZ: Sure.

CHAIRPERSON GRIFFIS: You've given into the record,

this comparison of different uses and let me just make absolutely

clear of the fact that you are not a scientific, I don't know

what it would be, sociologist, but you certainly haven't been

proffered as an expert witness on human behavior, correct?

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: Okay, now it is your opinion

in stating those different uses that in your opinion, a rooming

house would be of higher use and of more detriment than a rooming

house; is that correct?

MR. GONZALEZ: Exactly, in my real estate I --

MS. HUBBARD: Well, he didn't say that.

CHAIRPERSON GRIFFIS: I'm not saying, Ms. Hubbard.

I'm just reiterating his opinion. Now, clearly it is this

Board's discretion whether we agree with your opinion or not.
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MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: But now that that opinion is

clearly evidenced, I think we can move on.

MS. HUBBARD: Well, Mr. Griffis --

CHAIRPERSON GRIFFIS: Yes, ma'am.

MS. HUBBARD: -- one of his main points was that

other uses would produce more events --

CHAIRPERSON GRIFFIS: I'm --

MS. HUBBARD: -- and more trouble and more trash

and more parking problems for the neighborhood.

CHAIRPERSON GRIFFIS: And that's his opinion.

MS. HUBBARD: No -- let me just ask you how can

that be rephrased by you to -- in his favor?

CHAIRPERSON GRIFFIS: I'm rephrasing his exact

opinion. I'm not giving my opinion.

MS. HUBBARD: Well, don't you think that he should

be forced to answer that he doesn't know what he's talking about?

CHAIRPERSON GRIFFIS: My direct answer to that is,

no.

MS. HUBBARD: All right, all right, boy, I'll tell

you, the legal beagles here. I just want to say that this is a

matter -- now, let me see, I have another question here. The

financial hardships that you have with regard to this house,

including the fact that you were deceived in your loan and so

forth and so on, are facing liquidation and all that, as you
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mentioned, is that a hardship that goes with the property? I

mean, is that part of the house?

MR. GONZALEZ: No, the hardship with the property

is that --

MS. HUBBARD: No, I asked you, is that a part of

the house? Just answer yes or no.

MR. GONZALEZ: No.

MS. HUBBARD: All right. That's clear, so all of

that --

CHAIRPERSON GRIFFIS: I heard the answer.

MS. HUBBARD: All right. His financial hardship

has no bearing --

CHAIRPERSON GRIFFIS: I heard the testimony.

MS. HUBBARD: So why even say any more about it?

Now, let me ask you another little question here.

Have you ever read -- Mr. Gonzalez, have you ever read a

document submitted by your side called the 1720 16th Street

Northwest, the Kortski (phonetic) residence that was put in by

Ms. --

MR. GONZALEZ: Yes, I have. I actually gave it to

her.

MS. HUBBARD: Oh, you did, all right. Because that

was prepared -- I mean, I don't know whether I should identify

this for you. I think I should. This was prepared by Snibly

Jennings (phonetic), about 1978 at the time when --
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CHAIRPERSON GRIFFIS: What was the submission?

MS. MITTEN: What's the question?

MS. HUBBARD: Well, the question I want to say is,

did you ever look in there -- in that document as to the

financial up and downs with regard to price of that property over

the years, that it has varied in price?

MR. GONZALEZ: Yes, it was first purchased for

$75,000.00 when it was built in 1893.

MS. HUBBARD: And it's gone up in price, hasn't it?

MR. GONZALEZ: It has gone up from $75,000.00 in

1893.

MS. HUBBARD: And it's gone down in price.

MR. GONZALEZ: No.

MS. HUBBARD: Well, look at the record. I mean,

just look at the record. I ask you all to read this.

CHAIRPERSON GRIFFIS: Okay. It's in the record, so

I think we'll read it.

MS. HUBBARD: The fact that the property goes up or

down in price --

CHAIRPERSON GRIFFIS: A question.

MS. HUBBARD: -- has no bearing on this.

CHAIRPERSON GRIFFIS: You need to ask him a

question.

MS. HUBBARD: All right, I just want to ask Mr.

Gonzalez, the price of the property has no bearing on whether or
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not there is something wrong with the house or not.

MS. GIORDANO: Mr. Gonzalez did not refer to the

price of the property.

MS. HUBBARD: Yes, he did, what he paid for it. He

said, he had made all these financial arrangements and --

MS. GIORDANO: He did not discuss the price of the

house.

CHAIRPERSON GRIFFIS: Okay, in fact, I think that

is correct. The price was listed on one of the listings that

indicated he evidenced to the days on the market but certainly no

purchase price to my knowledge is in evidence to this Board.

MS. HUBBARD: All right, the price of the house may

have something to do with the days on the market.

CHAIRPERSON GRIFFIS: I don't know.

MS. HUBBARD: (Laughter)

CHAIRPERSON GRIFFIS: If it was free, it probably

would have gone faster, I would give you that.

MS. HUBBARD: But if it were lower, it would have

gone much faster, wouldn't it?

CHAIRPERSON GRIFFIS: But the relevancy to this is

--

MS. HUBBARD: Well, what I'm saying is if the price

of the property had --

CHAIRPERSON GRIFFIS: I understand what you're

saying.
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MS. HUBBARD: What I'm --

CHAIRPERSON GRIFFIS: Ask the question.

MS. HUBBARD: I want to ask him whether or not the

price of the property has anything to do with what is basically a

hardship in the house.

MS. GIORDANO: Mr. -- you can only cross examine on

things that he testified to.

MS. HUBBARD: Well, this is what he testified to.

CHAIRPERSON GRIFFIS: Correct.

MS. HUBBARD: The fact that he had all these

financial difficulties associated with the historic preservation

and so forth and so on.

CHAIRPERSON GRIFFIS: Right.

MS. HUBBARD: All right, that has nothing to do

with what is basically wrong with this property that would make

it possible for you to grant a variance. I'm just saying --

CHAIRPERSON GRIFFIS: Let me see if I understand.

The question that's being asked is -- of the applicant, does the

price paid for the house go towards the economic hardship --

MS. HUBBARD: Yes.

CHAIRPERSON GRIFFIS: -- within this case.

MS. HUBBARD: Yes.

MS. GIORDANO: What I'm saying is, he did not base

his case on the price of the house. He did not testify to that

in his direct testimony and the cross examination should be on
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his direct testimony. MS. HUBBARD: I believe it's very

relevant for our --

MS. GIORDANO: It's not an open-ended question and

answer period on other items.

CHAIRPERSON GRIFFIS: But this isn't so far afield

in terms of the testimony that was given, in terms of the

financial responsibilities of restoring the house and also to

managing it. I think there was discussion on a second trust

involved. That certainly goes towards the financing of the

overall house.

Not knowing the price, I'm not sure what the impact

that this question would be. I'm going to allow it and just it's

frankly a yes or no answer as far as I see it in that the

question is, does the purchase price of this have the impact on

the financial responsibility of the entire project? If you don't

understand my question, you can say that.

MR. GONZALEZ: Okay, I'm sorry, I really don't

understand what the purchase price has to do with the financial

aspect of the house. I'm sorry. I mean, considering my mortgage

payments?

MS. MITTEN: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

MS. MITTEN: Could I just maybe rephrase the whole

approach here, which is are you representing to the Board that in

meeting your variance test that we should in any way recognize
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the price you paid for the house, the fact that you are -- that

your lender is unwilling to grant a second mortgage if you have

fewer than 10 rooms, anything related to your personal financial

situation? Are you representing that to us as part of your

burden of proof?

MR. GONZALEZ: My main burden of proof with the

house is the fact that if somebody else were to purchase that

house, the house will suffer historic integrity on the inside

probably as a condominium. That's my burden of hardship.

MS. MITTEN: Okay, so your personal financial

situation, you are not representing to us as part of the three-

prong test to meet the burden of proof.

MR. GONZALEZ: Hold on just a second.

MS. GIORDANO: I'm not sure that he really

understands the legal issue. I mean, certainly he had mentioned

his second trust as part of the hardship.

MR. GONZALEZ: It's a hardship for me but a

hardship for the house is what I'm more concerned about, if that

answers your question.

MS. MITTEN: Well, what we're trying to do and what

Ms. Hubbard is trying to sort out is, she wants to challenge the

validity of you representing to us that we should care about your

personal financial situation in meeting your burden of proof.

Now, if you say you're not representing that to us as part of

your burden, then we would ignore it and we could all move on.
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MR. GONZALEZ: Let's ignore it and move on. I want

you to concentrate on the hardship of the integrity -- let's talk

integrity of the house and not my burden, my financial burden.

MS. MITTEN: Thank you. So we'll disregard all the

testimony about your personal financial situation.

MR. GONZALEZ: Thank you.

MS. MITTEN: Thank you.

MR. GONZALEZ: Yes.

MS. HUBBARD: Oh, that's just great. Let me ask

you whether or not you have ever considered any other uses for

this property where you could benefit from the federal tax credit

of 20 percent and not have a bed and breakfast?

MR. GONZALEZ: The actually benefit that --

MS. HUBBARD: No, I just asked you whether or not -

-

CHAIRPERSON GRIFFIS: Let him answer the question.

MR. GONZALEZ: The actual benefit that I could have

gotten from this house is if I had turned it into condominiums

but I did not want to turn it into condominiums. I wanted to

turn that house into something that everybody else could see.

MS. HUBBARD: Are you aware of other uses besides

condominiums?

CHAIRPERSON GRIFFIS: Can you define that question

a little bit?

MR. GONZALEZ: Yes, I'm aware of --
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MS. HUBBARD: Other types of apartments besides

condominiums.

MR. GONZALEZ: What other types of apartments

besides condominiums, cooperatives? There is still destruction

to the building.

MS. HUBBARD: Well, no, what about rental

apartments?

MR. GONZALEZ: You would still have to divide the

units within the building and it would still cause destruction to

the building on the inside.

MS. HUBBARD: That's not necessary.

CHAIRPERSON GRIFFIS: Okay, next question.

MS. HUBBARD: Let me ask you one more question.

You're aware that a usage is permanent. In other words, you died

and the usage goes with the property, not with you in the grave.

CHAIRPERSON GRIFFIS: The use variance continues

with the property and not with the owner. Are you clear on that?

MR. GONZALEZ: Yes, I am clear on that and that is

the reason that I am here and that is the reason that I'm trying

to make sure that nobody else touches that property on the

inside.

MS. HUBBARD: Are you aware that even if you -- if

you get the federal tax credits, you can still alter the interior

after five years?

MR. GONZALEZ: If you -- I'm sorry, but you did not
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listen to what, I don't think, and I apologize, I shouldn't have

said that. What we stated earlier is that I am actually trying

to make it so that it goes beyond five years, so that it goes for

the lifetime of whatever, so that nobody else can touch the

interior of the house without going through the historic

preservation.

MS. HUBBARD: Have you ever considered the

possibility of the legal -- I'm just asking you. I'm no lawyer

but I do know about this, of making a contract in perpetuity?

CHAIRPERSON GRIFFIS: In terms of preserving the

interior like a covenant or --

MS. HUBBARD: That's right, whether that's

possible.

CHAIRPERSON GRIFFIS: Are you aware whether that's

a possibility?

MR. GONZALEZ: I'm sorry, I don't know what a

contract in perpetuity is.

MS. HUBBARD: Oh, I do.

CHAIRPERSON GRIFFIS: That's a discussion that can

happen. It may be well worth --

MS. HUBBARD: No, I'm just telling you, Mr.

Griffis, that people that make all this stuff about how they're

going to take care of --

CHAIRPERSON GRIFFIS: I understand.

MS. HUBBARD: -- the interior indefinitely. It's
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going to go on and on.

CHAIRPERSON GRIFFIS: Ms. Hubbard, actually what I

was going to say is, it probably would be appropriate for you to

educate the applicant --

MS. HUBBARD: I'm not going to talk to him.

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: Now, listen, you're the one that

should tell him.

CHAIRPERSON GRIFFIS: It's none of my business.

MS. HUBBARD: Oh, yes, it is.

CHAIRPERSON GRIFFIS: Not covenants on property, it

isn't.

MS. HUBBARD: Yes, it is because you're dealing

here with a man who --

CHAIRPERSON GRIFFIS: Do you have any other

questions?

MS. HUBBARD: -- claims that he's making a covenant

on the property that's going to endure after his death and it

can't be set aside and you buy that, that it's going to be

permanent protection for the interior of the building.

CHAIRPERSON GRIFFIS: Good.

MS. HUBBARD: That's not possible and he says he

doesn't understand that.

CHAIRPERSON GRIFFIS: That's all I can --

MS. HUBBARD: I should think you would understand
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it.

CHAIRPERSON GRIFFIS: Oh, I understand it.

MS. GIORDANO: He said he didn't understand what a

contract in perpetuity is. That's a legal term.

MS. HUBBARD: All right, but, I mean --

CHAIRPERSON GRIFFIS: Other questions?

MS. HUBBARD: No, that's all the questions I have.

CHAIRPERSON GRIFFIS: Thank you very much. Let us

move on then to the Dupont Circle Citizens Association.

MR. HILL: Thank you, Mr. Chairman. I am James G.

Gil Hill, the Chairman of the Zoning and Public Space Committee

of the Dupont Circle Citizens Association. I have two questions

for Mr. Gonzalez. During your presentation -- it's really just

one question. During your presentation you didn't cover two

issues that are of extreme importance to the Dupont Circle

Citizens Association. One is liquor licenses, ABC licenses. And

I would be very interested in knowing what you intend to do in

that regard.

The second thing that is of interest to the Dupont

Circle Citizens Association is future expansion of the bed and

breakfast and I would be interested in knowing what you have to

proffer in that regard as well.

MS. GIORDANO: We take that inquiry to heart, but I

don't think it's a cross examination question because he didn't

testify on those items and we will --
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MS. MITTEN: You need to turn on your mike, Mr.

Chairman.

CHAIRPERSON GRIFFIS: All right. Perhaps a direct

question of the same intent goes to, there was testimony in terms

of the events that are happening. Is it the proposal that this -

- that the applicant is going to apply for any sort of liquor

license attendant to the events? You may have missed some of

that.

MR. GONZALEZ: I'm sorry, I was talking.

MS. GIORDANO: Do you intend to apply for a liquor

license for any of the events?

MR. GONZALEZ: No, I am not planning to apply for a

liquor license for any of the events. If liquor were to be

needed at some of the events, I was hoping that a caterer would

provide the only -- its own liquor license. That way I do not

have a license to get liquor throughout the whole year but the

liquor would be controlled by the number of the events.

CHAIRPERSON GRIFFIS: Okay, and I think rephrased

from the Dupont Circle's question, if I understand it, and you

can correct me, sir, if I am incorrect, that is there was

testimony in fact, of how many bedrooms were going to be provided

in terms of the full occupancy of the bed and breakfast. There's

also testimony, in fact, of the financing and the viability of

financing based on the number of rooms. Is there any

expectation and expansion plans at this point in order to
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alleviate the financial burden on this project?

MR. GONZALEZ: No, there isn't.

CHAIRPERSON GRIFFIS: Okay. Thank you, sir. I may

get in trouble for that, but, you know, clarity is of the utmost

importance. Where are we now? We have been through residential,

Dupont Circle. Let's go to the S Street residents.

MR. JADIN: Could I ask for a clarification or at

least an elaboration of a statement about the use variance

transferring to an owner?

CHAIRPERSON GRIFFIS: A clarification from the

Board?

MR. JADIN: Yeah.

CHAIRPERSON GRIFFIS: In terms of the zoning

regulations?

MR. JADIN: Yes. If -- as I'm understanding the

way -- another alternative that parties are exploring is a

neighborhood agreement with the applicant that maybe would be

able to satisfactorily address all of the issues of both parties.

CHAIRPERSON GRIFFIS: That would --

MR. JADIN: My understanding of that in the past

has been that those conditions or the conditions of an agreement

or if the Board were to approve the variance under certain

conditions, that those conditions, would they also convey --

CHAIRPERSON GRIFFIS: With the property.
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MR. JADIN: -- with the property to a new owner?

CHAIRPERSON GRIFFIS: Indeed.

MS. MITTEN: May I just add a piece of

clarification which is, to the extent that -- to the extent that

the conditions that you would agree to were conditions that we

could incorporate because they were relevant to the zoning

issues, they could be individually incorporated into our order

and enforceable by the city.

Now, to the extent that there were other issues,

non-zoning issues that you agreed about, if you wanted that to

survive the present owner, you'd have to make sure that that

would be assigned to future owners, make sure the document so

stated, that he would be binding the future owners of the

property as well.

MR. JADIN: Okay, that would be -- outside of

zoning issues, such as all of the things covered in the home

occupation for instance, the 203 section, all of those would be

zoning issues.

CHAIRPERSON GRIFFIS: Correct.

MR. JADIN: Liquor license, for instance, is not a

zoning issue.

MS. MITTEN: Right.

MR. JADIN: That would have to be covered by some

other mechanism.

CHAIRPERSON GRIFFIS: A perfect example.
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MS. MITTEN: Very good example.

CHAIRPERSON GRIFFIS: Okay.

MR. JADIN: Okay, my first question again deals

with the documentation of the percentage of use of the building.

You stated 1800 square feet is used by you. And the question

would be, could you supply the Board and the parties

architectural plans that show that because the information we

have so far is illustrative plan and doesn't do that.

CHAIRPERSON GRIFFIS: Okay, right.

MR. JADIN: And then also related to this is a

question about which exactly are the rooms -- are the 10 bedrooms

that you are assigning and that the plans that were requested of

Ms. Mitten previously that all the rooms would be labeled as you

proposed them to be used.

CHAIRPERSON GRIFFIS: Let me interrupt you. You're

going a little far afield from what cross examination questions

should be.

MR. JADIN: Okay.

CHAIRPERSON GRIFFIS: I think you can direct those

to the Board and we can undertake -- you know, figure out whether

we want that submitted. To that point that it's brought up

clearly when we ask for documentation of the architectural, we

would assume that rooms would be labeled and uses.

MR. JADIN: Okay, I have a question about the

operation of the valet parking. In the document which you issued
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today, the street parking spaces used, the last sentence there

says, "Space for valet parking will be secured at a close site on

16th Street since there is a bus stop in front of the Tuotorsky

Mansion. Now, does that mean that people who are going to use

valet parking for your building actually are going to drop their

car off at a different site along 16th Street?

MR. GONZALEZ: Yes. We cannot valet park in front

of the Toutorsky Mansion due to the bus stop. It is not in

accordance with the -- with Great Expectations, who I spoke to.

They're the company that do the valet parking. And so what we

discussed since they actually have the right to use the parking

space across the street, at the Masonic Temple, that they just go

ahead and stand in front of the Masonic Temple which is directly

across from me but on the other side of the street.

MR. JADIN: So the valet parking for the bed and

breakfast will be managed across the street in front of the

Masonic Temple --

MR. GONZALEZ: Exactly.

MR. JADIN: -- on 16th Street.

MR. GONZALEZ: Exactly.

MR. JADIN: Now is there not parking allowed there

on that side of the street?

MR. GONZALEZ: No, there is parking allowed on that

side of the street.

MR. JADIN: Is there parking on that side of the
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street?

MR. GONZALEZ: Yeah.

MR. JADIN: Do you know how many lanes of moving

traffic is on 16th Street?

MR. GONZALEZ: There's four but if we --

MR. JADIN: How many?

MR. GONZALEZ: Four, four lanes, but the situation

is that we go ahead and we inform everybody where the parking

site is and so people can actually just drive up to the parking

site, which is directly across the street and then they can be

let into the parking lot.

MR. JADIN: Wait, now, are they going to go on 16th

Street or are they somehow going to go into the parking lot?

MR. GONZALEZ: They have to go through 16th Street

but parking entrance -- the entrance into the parking space --

MR. JADIN: The way I understand valet parking

works is --

MR. GONZALEZ: -- is on 16th Street.

MR. JADIN: -- you drive your car up to a

designated spot which you are saying is on 16th Street in front

of the Temple.

MR. GONZALEZ: Exactly.

MR. JADIN: And then you get out of your car. You

turn it over to a valet parker, right?

MR. GONZALEZ: Exactly.
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MR. JADIN: And then that person is going to take

the car and park it in a lot somewhere.

MR. GONZALEZ: Exactly.

MR. JADIN: Okay, and now you're proposing that

this is going to take place on 16th Street.

MR. GONZALEZ: There's parking space, not one of

the lanes that's used by traffic but they can actually come in

and they can go in the driveway of the Masonic Temple and then

they can go ahead and --

MR. JADIN: The driveway of the --

MR. GONZALEZ: The Masonic Temple has a driveway

right there.

MR. JADIN: Off of 16th Street?

MR. GONZALEZ: Off of 16th Street.

MR. JADIN: I believe that's an alley.

MR. GONZALEZ: Well, the alley leads to the

driveway, to the parking back there.

MR. JADIN: Well, okay.

MR. GONZALEZ: I mean, they have a right to use

their parking space by going through that alley. That easement

is an easement to go to their parking space. So what --

MR. JADIN: Okay, so now I want to make this -- I

want to try to understand this again. So now, the exchange of

the car from the driver of the car to the valet person is going

to take place on 16th Street. That's where the vehicle is going
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to change drivers?

MR. GONZALEZ: Let me --

MS. GIORDANO: He just said something else.

MR. GONZALEZ: I just said that --

MS. GIORDANO: That it was going to be in the

driveway.

MR. JADIN: There is no driveway.

CHAIRPERSON GRIFFIS: Okay, I think for more

clarification, because I think it's -- are you going to visuals?

MR. GONZALEZ: (Inaudible)

MS. MITTEN: Mr. Chairman, if I could, just because

I think we're going to want to have this nailed down as whatever

the method will be employed for valet parking, I think we would

want to have that nailed down and I think it would be worthwhile

if we had that articulated in submission so that the Department

of Transportation could review it.

MS. GIORDANO: I think that would save time and we

can -- we can serve the neighbors on that.

CHAIRPERSON GRIFFIS: I would agree.

MR. JADIN: One, hopefully, easy question that

would help clarify it for me is, you keep referring to a parking

space for the Temple. Where is that parking space?

MR. GONZALEZ: I'm going to show that right now,

but one other thing that I wanted to mention is that Great

Expectations does this at this site all the time.
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CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: So this is already something that's

been established between all parties.

CHAIRPERSON GRIFFIS: And that's an important

point, so before you go to that map, why don't you sit down. Ms.

Mitten brought up an important point and that is what we would

need is the documentation of how this -- that it's in procedure

now should be very easy to do.

MR. GONZALEZ: Okay.

CHAIRPERSON GRIFFIS: What we'll also be -- that

document will be put into the case file, but it will also be

referred to by the Department of Transportation for review and

that will clear up the entire piece, because I think there is

some clarity needed on that. Okay, next question.

MR. JADIN: Okay, another question in the same line

deals with the Masonic Temple. The letter which you have

submitted today which is, I think the only letter from the

Masonic Temple about meeting your parking needs, says that they

are -- they're commending you on your fund-raising events to

benefit the neighborhood and that that is the purpose for which

it will let you use their parking lot.

Now, in your testimony you've said that you -- the

events that you're going to have now are only going to be events

sponsored by the guests and the type of events that you described

were weddings and parties and so forth, not fund raising events
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for the neighborhood.

CHAIRPERSON GRIFFIS: Question.

MR. JADIN: So the question is, where is your

parking being -- how is your parking really going to be taken

care of?

MR. GONZALEZ: Okay, the letter -- this letter that

you're reading is from January 16th of 2002 back when I was

trying to attempt to have fund-raiser events. I was trying to

give back to the community and I had tried to communicate with

the neighbors that my intent was not only to make money for me on

this bed and breakfast but also to give back to the community

through fund-raisers. But since the fund-raiser idea was not one

that the neighbors were happy with, and we decided to get rid of

the fund-raisers.

This letter only states now that they were willing

to help me at that time because I asked them to help me with the

fund-raisers. The letter prior to this letter, if you go back,

I'm sorry. It's before, the letter prior to that one, it's a

contract between Great Expectations Group, which is a valet

parking company, and the Masonic Temple. It's a contract of

theirs that allows Great Expectations to do valet parking at that

site --

CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: -- for any events whatsoever.

CHAIRPERSON GRIFFIS: Okay.
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MR. JADIN: Now a question to the Board, since this

is all new material --

CHAIRPERSON GRIFFIS: Wait a minute, you can't

cross examine us.

MR. JADIN: No, no, the information.

CHAIRPERSON GRIFFIS: Yes.

MR. JADIN: Since this is all new information given

to us today.

CHAIRPERSON GRIFFIS: Yes.

MR. JADIN: And actually, I didn't read this

letter, I was listening to the testimony, is it possible for us

to be able to read all of this and have a cross examination after

we've had time to review all of this also because all of this is

-- most of this is new to us today?

CHAIRPERSON GRIFFIS: Indeed, yes. And what I'm

going to do is this, in that we will not finish the entire case,

what I'd like to do is have -- actually what I would direct if

the Board members are in agreement, is the response which will

serve as the cross examination -- well, we can't really cross

examination in a written submission.

MS. MITTEN: Mr. Chairman, what I would suggest is

that if we allow for some limited cross examination when we

reconvene that it be limited to the written material so that it

wouldn't be, "Oh, well, I thought some more about what I heard

him say and I'm going to take another shot at him".
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CHAIRPERSON GRIFFIS: Okay.

MS. MITTEN: I think we would want to limit it to,

you know, your digesting this material, unless you were to say,

"Well, you said this and the paper says that, you know". I think

that would be fair.

CHAIRPERSON GRIFFIS: There you go. I think the

operative word there is we can reserve time as we -- at the next

session to have limited cross examination based on the

submissions today.

MS. MITTEN: Mr. Chairman, are we going to go later

than 7:00?

CHAIRPERSON GRIFFIS: As it's five after, we are.

MS. MITTEN: I'd ask if we could have a brief

recess so I could make a phone call.

CHAIRPERSON GRIFFIS: Let's take five minutes but

how much longer do you have?

MR. JADIN: I have three more.

CHAIRPERSON GRIFFIS: Three more, can you hold them

for five minutes or do you want to complete.

MS. MITTEN: (Inaudible)

CHAIRPERSON GRIFFIS: I'm recessing to accommodate

you.

MS. MITTEN: Thank you very much.

CHAIRPERSON GRIFFIS: If it's better to recess

after we've finished this before you go on if that's okay?
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MS. MITTEN: That would be fine.

CHAIRPERSON GRIFFIS: Then let's do that. Let's

finish your cross examination and we'll take a short recess.

MR. JADIN: Okay. Now, you've stated that there's

two parking spaces in the garage, right?

MR. GONZALEZ: Yes, there is.

MR. JADIN: Okay, but the -- but you also stated

that the garage is going to serve as the delivery -- the place

where deliveries are going to be made, right?

MR. GONZALEZ: Yes.

MR. JADIN: So does that then leave one space in

the garage?

MR. GONZALEZ: The delivery person is not going to

be there all day. They're just going to come in and make the

deliveries. If we have a car parked in there, we can take the

car out and wait for the delivery van to come in. The delivery

van will make its delivery and then we can go ahead and park the

other car back in again.

MR. JADIN: Okay, so you're going to have enough

people, employees around to be able to move cars at will whenever

the delivery people are going to arrive?

MR. GONZALEZ: We're asking for four employees and

me and yes, between the five of us, there should be one person

that can actually take the car.

MR. JADIN: Okay, and what about deliveries for
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catered events; do you know the size of vehicles for catered

events and will they fit in your garage?

MR. GONZALEZ: Yes, they are vans and they do fit

in the --

MR. JADIN: They're vans.

MR. GONZALEZ: -- the height of the -- of that is

15 feet and so they will fit through there.

MR. JADIN: And then the access to the house from

service, the people are going to park in the garage and then they

walk in the service entrance and they go up a winder stair. Do

you know how wide that stair is?

MR. GONZALEZ: That stair is wide enough to carry

trays and bags and other necessities for a wedding because there

have been weddings there in the past, not while I was there but

when Bruce was there, the previous owner and he used it the same

way.

MR. JADIN: So you don't see any case when

deliveries would have to be made through another entrance to the

house?

MR. GONZALEZ: Only if it's a delivery for a piece

of furniture, maybe something broke in the house and we need to

order another piece of furniture, and yes, it would not go

through that stair.

MR. JADIN: Even for your large events where you

have 110 people, the amount of things you're going to cater,
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they're going to go through a winder stair --

MR. GONZALEZ: Yes.

MR. JADIN: -- rather than another entrance that's

on Riggs Place or through the courtyard and up the new stair?

MR. GONZALEZ: That stair is actually the quickest

way to get to that kitchen from that garage and I cannot see them

going all the way around the house in order to get to the kitchen

instead of using that stair.

MR. JADIN: Okay, and now your trash also that's

stored in the brick area, you said that when the trash is going

to be picked up, you'll need to move it out and you move it in

front of the garage, right?

MR. GONZALEZ: Uh-huh.

MR. JADIN: In front of the garage doors.

MR. GONZALEZ: Exactly.

MR. JADIN: And therefore, you limit your access to

that parking space.

MR. GONZALEZ: We are taking out that trash late at

night and just like -- you know, just like a lot of people have

to take their trash out and put it sometimes in front of their

garage door in that area. And then we go ahead and we put it

back in right afterwards. If we have to move the trash cans in

order to get in or out, while we're doing that, then that's what

we have to do because we cannot put the trash cans in the middle

of the easement or the alley.
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MR. JADIN: So do you know what time your trash is

going to be picked up specifically?

MR. GONZALEZ: At this time, no.

CHAIRPERSON GRIFFIS: But would it be a part of the

accommodation of your contract for the commercial trash pickup

that you know the days and possibly the hours?

MR. GONZALEZ: Yes, once I set up the contract, I

will know those times.

CHAIRPERSON GRIFFIS: Okay, and it's going to be

within a range of minutes or a range of hours? Are you familiar

with how trash pickup is?

MR. GONZALEZ: Well, they're supposed to come in

early in the morning but I don't know exactly at what time, so

what we would do is we normally leave it overnight and then once

they tell us what time they -- you know the latest time that they

go through, and then we go back out there and we put the trash

cans back in .

CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: Do you have any other questions?

MR. JADIN: Yes, the other questions have to do

with the use of the courtyard. You stated that the courtyard

would not be used for any events other than wedding ceremonies.

Is that right?

MR. GONZALEZ: Exactly.

MR. JADIN: And I think the testimony mentioned the
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discussion with the neighbors and the previous negotiations. And

then those previous negotiations you also agreed to limit use of

the courtyard by the guests of the bed and breakfast also.

MR. GONZALEZ: No.

MR. JADIN: Did you not?

MR. GONZALEZ: No, that was not in the agreement.

I think what you're trying to recall is limiting the use of the

courtyard for the event.

CHAIRPERSON GRIFFIS: Actually, let him ask the

questions.

MR. GONZALEZ: I'm sorry, I'm listening to both of

you. Yeah, we did say no buffet services in the courtyard but

not limiting the guests of the bed and breakfast to the

courtyard, no. We were limiting the event guests to the

courtyard and we were basically telling the event guests that

were inside the house to please only go outside in the courtyard

if they were going to smoke but we didn't want them to go outside

to make too much noise for you even though the events are going

to be over by 8:30, 9:00 o'clock at night, which is really not

going to cause too much of a problem.

MR. JADIN: But you don't recall any of the

discussions in the agreement of one of the conditions in 203.4 of

the home occupancy businesses that there are no operations

outside the structure.

MR. GONZALEZ: We're not having an operation, if
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I'm saying that if the events -- if the guests, not even guests

but just the guests of the bed and breakfast, want to go out into

the courtyard and sit and read or just talk out there, that's not

an operation.

MR. JADIN: That's not an operation of the bed and

breakfast?

MR. GONZALEZ: That's not an operation of an event.

MR. JADIN: No, but it's not an operation of the

bed and breakfast?

MR. GONZALEZ: In my opinion, no.

MR. JADIN: Okay. Okay, you know, all of the

testimony on the historic preservation and the documents, that I

would have to read all of that to be able to have any further

questions.

CHAIRPERSON GRIFFIS: Okay, any other questions?

A VOICE: I have a question to ask him.

CHAIRPERSON GRIFFIS: Yeah, you're part of his --

he's representing your party; is that correct?

A VOICE: Actually, he's not. He's representing

(inaudible).

CHAIRPERSON GRIFFIS: Oh, she's your representative

from Riggs, okay. Yes, it would be --

MS. MITTEN: Maybe while they're conferring, would

you be willing, as a follow-up question to what Mr. Jadin was

asking you earlier, and to insure that it was the carriage house
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that was used for deliveries, would you be willing to proffer a

condition that it would be a requirement of catering contracts

that they would use trucks that would fit within your carriage

house?

MR. GONZALEZ: Completely, yes.

MS. MITTEN: All right, we can add that to the list

of things we need to nail down.

MR. JADIN: Another question regarding parking, you

cited the Masonic Temple as a place of parking for events. What

plans do you have for when you're going to have more than 44

people coming to the event or more than 44 vehicles, because I

think that's the capacity of that lot?

MR. GONZALEZ: Well, when I spoke to Great

Expectations, whom I have a letter from in here, they say that if

you're planning to have like 100 or 150, from 100 to 150 guests,

the parking spaces at the Masonic Temple, even though there are

40 to 44 are enough. And they say not everybody in this out of

100 to 150 will drive. Most of them will cab, carpool or even

walk and they say they have very many statistics or not

statistics but examples that he can provide.

CHAIRPERSON GRIFFIS: Do they have provisions to

provide additional parking if it overflows the Temple, do you

know?

MR. GONZALEZ: I will ask. I do not know.

CHAIRPERSON GRIFFIS: Okay.
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MR. JADIN: I have another question about access to

the carriage house apartment unit. I got confused a little bit

about your answer. As I understood, the access to the dwelling

unit above the garage is through a stair that's off of Riggs

Place or a door that's in a little alcove off of Riggs Place then

you go up the stairs to get to that unit?

MR. GONZALEZ: That's one of them. There's another

one through the kitchen.

MR. JADIN: And then the other is through the

kitchen.

MR. GONZALEZ: Exactly.

MR. JADIN: There is not an entrance through the

courtyard that will take you up to that unit.

MR. GONZALEZ: No.

MR. JADIN: Okay, that's the part of the testimony

you gave that I didn't understand. And then the plans you are

going to provide will show those accesses clearly.

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: Anything further? Good,

well, then why don't we stretch our legs for five minutes, make

the phone calls that we need. We have one more party to cross

examine. We'll resume that and finish for the day after.

(A brief recess was taken.)

CHAIRPERSON GRIFFIS: Okay, let's go on the record.

We are with Riggs Place, party doing cross examination; am I
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correct?

MS. POLIVY: Yes.

CHAIRPERSON GRIFFIS: Great, do you want to

introduce yourself?

MS. POLIVY: Thank you. My name is Margot Polivy.

I'm representing the Riggs Place agglomerated party. Mr.

Gonzalez, I just want to briefly go back to something you were

asked about the carriage house. I believe someone asked you if

there was a common roof line between the carriage house and the

main house of the property.

CHAIRPERSON GRIFFIS: The question is, is there a

common roof line?

MS. POLIVY: Yeah, my question is, is that picture

on the lower left of the easel, the picture of the carriage house

and the main house?

MR. GONZALEZ: Yes, this is the main house right

here.

MS. MITTEN: We want to make sure you're on the

record, so maybe if you could pull that over.

CHAIRPERSON GRIFFIS: Let me -- here, just pick up

that mike. Don't use this thing. That one drives me nuts.

MR. GONZALEZ: Okay.

MS. POLIVY: Well, I'll ask you another question.

Is it true that there is no common roof line between the main

house and the carriage house?
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MR. GONZALEZ: It is true that there is no common

roof line between the both of them. The roof for the carriage --

for the main line -- the main house is right here. It would be

like right here and it breaks off a little bit so you have this

is the carriage house and then you go up a little bit more and

then here's the roof, but both of them are attached to each

other. There's one wall in between then and there's a door that

goes from the carriage house into the kitchen right here.

MS. POLIVY: Yes, and that's what you were

testifying to previously.

MR. GONZALEZ: Yeah.

MS. POLIVY: Okay.

MEMBER ZAIDAIN: Okay, so you're saying that

they're not joined by a common roof.

MS. POLIVY: No.

MR. GONZALEZ: No, I was wrong.

MS. POLIVY: He misunderstood.

MR. GONZALEZ: I was wrong. They're not joined by

a common roof but they are right next -- I mean, they are

connected.

MEMBER ZAIDAIN: They're joined by a wall.

MR. GONZALEZ: They are joined by a wall and you

can walk from the carriage house to the kitchen by this wall

without having to go through a walkway.

MS. POLIVY: As long as you brought that up, is
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there a common wall between the carriage house and the main house

or are there two walls that are contiguous?

MR. GONZALEZ: No, there's one common wall and I

know because we broke through here. This is a garage and we had

to break the wall through the garage in order to get the laundry

room exhaust line out through there.

CHAIRPERSON GRIFFIS: Okay.

MEMBER ZAIDAIN: I would assume you'll probably

provide us clarity on that on the submissions?

MR. GONZALEZ: Yes, yes.

MS. POLIVY: You testified that you first saw the

house five years ago. Was the house vacant when you saw it then?

MR. GONZALEZ: No, it was not.

MS. POLIVY: Was the house vacant at the time you

bought it?

MR. GONZALEZ: When I wrote a contract the house

was not vacant. It was vacant when I -- actually two weeks after

I purchased it, the seller moved out.

MS. POLIVY: But the house has never been a vacant

house in the colloquial sense of the word.

MR. GONZALEZ: Not between the last owner and me,

no.

MS. POLIVY: Okay.

MR. GONZALEZ: It's been vacant during the

renovation.
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CHAIRPERSON GRIFFIS: Okay.

MS. POLIVY: You waffled at bit as to whether or

not you were asking for 10 or 11 rooms. Am I correct, you were

asking for 10 bedrooms?

MR. GONZALEZ: Yes, I'm asking for 10.

MS. POLIVY: I have some questions about the plans,

but am I correct, you're going to submit a plan of the new work

that is being done?

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: That's what we requested and

actually, going to the original file, at the end of this I'll

bring some -- I think we'll walk through what's actually in the

case file as opposed to what was on the eight and a half by 11

and we're going to have these copied and reduced. Actually,

that's what we'd asked you for because if I'm not mistaken, this

submission that is in the case file dated 5/3/01 is that date of

the documents, it's Exhibit Number 11.

MS. POLIVY: Mr. Chairman, I'm advised that it

doesn't have the carriage house.

CHAIRPERSON GRIFFIS: This one doesn't. No, indeed

and it doesn't have a site plan either, so we would maintain the

site plan, but in terms of the -- what we had previously asked

for in terms of the architectural documentation.

MS. HUBBARD: Could I ask you, Mr. Griffis, if you

would ask him if that is the exact way the way it was originally
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--

MS. POLIVY: Well, I assume that's what the

Chairman is going to ask him.

CHAIRPERSON GRIFFIS: That's an excellent question

and, of course, we'll get to the bottom of that. Clearly, any

changes that were anticipated would need to be documented. So if

there are changes at this point, it would be well worth

submitting new plans that would document that. Okay.

MS. POLIVY: Mr. Gonzalez, what is -- strike that.

Is the entire basis of your hardship showing that

the interior of the house would be preserved if you're permitted

to use it in the manner that you've requested?

MR. GONZALEZ: Yes, it is. My -- I bought this

house and put all of my investments into this house, all of them.

And I would not have done that if I did not believe strongly in

this house and I plan on keeping this house as long as I can.

MS. POLIVY: My question though is, is that the

sole basis of your showing of hardship?

MR. GONZALEZ: It is.

MS. GIORDANO: I think it's really a legal

question. I mean, in Mr. Gonzalez' mind --

CHAIRPERSON GRIFFIS: Right.

MS. GIORDANO: -- this is his objective and all but

I think that it's best left to the lawyer in the case to explain

how that converts into a legal hardship.
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CHAIRPERSON GRIFFIS: I would agree. If you're

anticipating his answer of that limiting any sort of additional

evidence or any of the evidence that has previously come in for

the hardship case, I would be suspect --

MS. POLIVY: I am, Mr. Chairman, because if that's

not his sole basis then I want to get into the finances that he's

testified to. Otherwise --

CHAIRPERSON GRIFFIS: Well, he's given a direct

answer that the finances are removed.

MS. GIORDANO: I'm saying that he has testified to

the finances. I think that there is some relevance here to that.

And if there's a specific question about something that he

testified on, I don't think that there would be an objection to

his answering it.

MS. POLIVY: Well, if we're -- and maybe this is

time to ask the Chair for a ruling because if we're, in fact,

being presented with a situation where counsel wants to come back

and argue that part of hardship is his financial position or what

he paid for the house or anything else dealing with finances --

MS. GIORDANO: I objected because -- before because

he did not say that what he paid for the house was the problem,

but clearly he said that there would be a hardship, that he would

lose his financing of this house if he cannot do 10 rooms.

MS. POLIVY: As I understand the scope of cross

examination, if he opens the door to that, then I am permitted to



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

273

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

question all the finances surrounding --

CHAIRPERSON GRIFFIS: I don't agree. Does

corporation counsel have an opinion on that because there are

certain financial statements that were made, does it open the

door for cross examination of all financial obligations?

MS. POLIVY: If that's what he's relying on as part

of the hardship showing.

CHAIRPERSON GRIFFIS: Well, he's answered the

question that was directed. If you have further questions that

will elicit that for financing, I think we can walk down that

path at this point and note the appropriateness.

MS. POLIVY: Counsel has just -- the witness has

said that that's what he's relying on solely, was the

preservation of historic integrity, the interior of the house.

CHAIRPERSON GRIFFIS: Right, and his --

MS. POLIVY: Counsel has said that she does not

want him to be limited to that.

MS. GIORDANO: I said it's a legal issue. What his

feelings about -- he's not a lawyer and I don't -- I think it's a

legal question. If you have a question about the financing, he

did testify on that and we have no objection to your asking the

question. Whether it opens up his personal finances, broader

issues about his personal finances, I think is inappropriate.

CHAIRPERSON GRIFFIS: Right.

MS. GIORDANO: But if you have a question about
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what he testified on, that's appropriate.

CHAIRPERSON GRIFFIS: I would agree. Ms. Mitten?

MS. MITTEN: What I was going to suggest, since

there's -- you know, it's always troubling when we take in

testimony that we perhaps will not rely on in terms of an

applicant meeting their burden of proof but it's something that,

you know, one of the parties wants to cross examine on, not

knowing whether or not an applicant will be relying on it, and we

don't have a good succinct statement other than your oral

statement about -- look, let me just walk you through how we meet

the burden of proof and I think we could -- given that we're

going to have some restricted additional cross examination, what

might be helpful is if the applicant would provide that kind of a

statement so that to the extent that you are opening the door to

us relying on anything related to Mr. Gonzalez' finances or

anything related to cost, that it would be at that point that

we're all on the same page about how the applicant is endeavoring

to meet their burden of proof that then you could follow up with

some cross examination rather than kind of flop around right now.

MS. POLIVY: Well, that's fine. I wasn't going to

go into the area at all because he said he wasn't relying on it.

MS. MITTEN: And I think it would probably clarify

it for me, too. So that's what I would recommend, Mr. Chairman.

CHAIRPERSON GRIFFIS: I would agree.

MS. POLIVY: Mr. Gonzalez, is the building a
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certified historic structure? Are you familiar with that term?

MR. GONZALEZ: I know that it's on the historic

16th Street and it is as -- in the book. When I went to the

Historic Preservation, there's a book on historic structures and

it just is a building within a historic street but whether it's

certified historic structure or not, I'm not sure. That's my

objective, to try to make it a certified historic structure.

MS. POLIVY: If you don't know, just say you don't

know.

MR. GONZALEZ: I do not know for sure.

MS. POLIVY: Okay, do you know if it's a landmark

building?

MR. GONZALEZ: I do not know.

MS. POLIVY: In your presentation today, you had a

series of explanations under your section of why this is not

detrimental to the community. And you used a format of rooming

house, embassy, condominiums, single family versus bed and

breakfast with respect to several aspects. Can you tell me

which, if any, of these showings are based on some documented

information other than your opinion?

MEMBER ZAIDAIN: Mr. Chair --

CHAIRPERSON GRIFFIS: Yeah.

MEMBER ZAIDAIN: -- if you don't mind me saying,

this is what I've asked about before, I think we've all

understood that these are all his opinions.
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MS. POLIVY: They are all your opinions.

MEMBER ZAIDAIN: The trash, the traffic, all that

was based on his opinion and we'll treat it as such.

CHAIRPERSON GRIFFIS: Thank you, that's correct.

MS. GIORDANO: If I could also just qualify that he

does have experience as a real estate agent in the purchase and

sale of condominiums, so I think he indicated also that he had

some knowledge about condominium usage that's more than just a

lay opinion there.

CHAIRPERSON GRIFFIS: Okay, other cross examination

of the --

MS. POLIVY: Is he being offered as an expert in

condominiums?

CHAIRPERSON GRIFFIS: The question is appropriate

and it was answered and we'll ask it again. Is he being

proffered as an expert witness on any subject in any realm?

MS. GIORDANO: He's not being proffered as an

expert but I think the Board can take notice or I'll ask him what

his experience is in that area so the Board can take notice of

that.

CHAIRPERSON GRIFFIS: Indeed.

MS. POLIVY: Mr. Gonzalez, have you ever designed a

building as a condominium, you personally?

MR. GONZALEZ: No, I have not.

MS. POLIVY: Have you ever been -- have you ever
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had experience constructing a condominium of any sort?

MR. GONZALEZ: Not constructing, no. Renovating or

constructing it from scratch?

MS. POLIVY: Constructing.

MR. GONZALEZ: Constructing, no.

MS. POLIVY: I'd like to go to the question of your

employees. You testified that you would have two employees; is

that correct?

MR. GONZALEZ: No, I -- hold on.

MS. POLIVY: Could you tell me --

MR. GONZALEZ: I mentioned four.

MS. POLIVY: Could you explain to me --

MS. GIORDANO: Two over what's permitted in the

regulations.

MS. POLIVY: Excuse me. Of those four employees,

let's walk through it, are these people going to work eight-hour

days?

MR. GONZALEZ: There are going to be three eight-

hour shifts but we are going to determine exactly what the shifts

are later on. That's not something that's been completed

determined now.

MS. POLIVY: Do you mean three as to hours?

MR. GONZALEZ: Three --

MS. POLIVY: You have to determine the hours?

MR. GONZALEZ: Three eight-hour shifts.
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MS. POLIVY: But what did you mean by you hadn't

determined --

MR. GONZALEZ: The hours, we haven't determined

whether somebody is going to come in at 10:00 and leave at 6:00

or whether somebody is going to come in at 7:00.

CHAIRPERSON GRIFFIS: What the eight-hour shifts

are.

MR. GONZALEZ: Exactly.

MS. POLIVY: But you have determined that you're

going to have four full time employees?

MR. GONZALEZ: Yes.

MS. POLIVY: And could you describe the duties of

these four employees?

MR. GONZALEZ: The -- one person will be in charge

of marketing and sales and the other person will be helping with

the reception desk and then the other two will be maids.

MS. POLIVY: And are you going -- you personally

going to be any of these designated employees?

MR. GONZALEZ: I'm -- we're all going to wear that

same hats. If I'm there and one maid is not there, I'm going to

be the maid. If the marketing sales representative is not there,

then I'll be the marketing sales representative. We're all going

to be trained to -- if somebody isn't there, to take the other

person's position.

MS. POLIVY: Okay, maybe I can cut this a little
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short. How many total employees do you intend to have?

MR. GONZALEZ: That's four at one time on the

property.

MS. POLIVY: How many total employees do you intend

to have?

MR. GONZALEZ: Total of about maybe six or seven

all together.

MS. POLIVY: Four at one time, three shifts, that

says 12, does it not?

MR. GONZALEZ: No, because that's actually four at

one time and we don't need the maids at night. The only people

that we need at night are the reception desk. So at night we

have a reception desk and that's it.

MS. POLIVY: That's one.

MR. GONZALEZ: That's one, so that's five right

there and then we have another person for the weekend.

MS. POLIVY: Hold on a second, though. That takes

care of two shifts. What about the third shift?

MR. GONZALEZ: Okay, let me --

MS. POLIVY: I'd prefer if counsel would let him

answer.

MR. GONZALEZ: Well, no, because she's trying to --

she's trying to make sure that I answer the right question

because I may not be understanding it completely. We are going

to have four full time employees and that's it, at one time on
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the property.

MS. POLIVY: And all right, let's say that's the

first shift. How many full time employees are you going to have

for the second shift?

MR. GONZALEZ: I told you one person at night, that

does not require --

MS. POLIVY: As to the third shift, how many

employees?

MR. GONZALEZ: No, no, the four employees that I'm

talking about are going to take care of like of two shifts

completely. So we have -- I mean, you can laugh so I can --

MS. POLIVY: No, I'm not going to laugh. I'm going

to ask you whether you're familiar with the Wage and Hour law in

the District of Columbia.

MR. GONZALEZ: Let me explain it to you a little

bit clearer then. We're going to have somebody, let's say, come

in at 7:00 o'clock in the morning and leave at 3:30 in the

afternoon, that's one maid. The other maid will come in at 10:00

o'clock in the morning and leave at 6:00 o'clock or 6:30 in the

afternoon.

And then we have the marketing sales representative

from 9:00 a.m. to 5:00 p.m. And we have the receptionist go from

7:00 o'clock in the morning until 3:30, another receptionist

coming in from -- one receptionist coming in from 7:00 o'clock

until 3:30 or 4:00 and then another receptionist coming in from
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4:00 o'clock until 12:00 and then we have the graveyard shift,

12:00 to 7:00.

MS. POLIVY: And then you have the weekend.

MR. GONZALEZ: And then I have the weekend.

MS. POLIVY: So then you have to have more

employees for the weekend.

MR. GONZALEZ: Correct, correct, but --

MS. POLIVY: You didn't count them in the ones you

just recited.

MR. GONZALEZ: No, you're right, I did not. These

are -- I think that the point is that we're going to have four

employees at one time on the property. It's not possible for me

to actually have more than -- I mean, less than four employees,

you know, on seven-day week, and I apologize, I forgot about the

weekend, counting them on the weekend.

MS. POLIVY: How many people who are not resident

in the building will be employed by you?

MR. GONZALEZ: We will have the four employees,

five, six, seven, four? The four employees, but it's four

employees at one time on the property.

MS. MITTEN: I think what might be helpful if

again, because not unlike the issue with the valet parking, maybe

if you were to sit down and actually think more specifically

about, okay, how many people and, you know, will it be the same

individuals working during the week or on the weekend and attempt
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to flesh this out so that we can get a written statement with --

granted you're going to need some flexibility to adapt this, but

so that we can get a sense of maximum number of total employees,

maximum number on site at any given time.

MS. GIORDANO: Okay, we will do that and I just

wanted to mention that flexibility is needed. I mean, it's hard

with at start-up business to know exactly what kind of shifts and

not knowing how many rooms are going to be actually occupied at

any time.

CHAIRPERSON GRIFFIS: Well, I think some of the

clarity comes down to the fact of number of shifts in terms of

that will be personed and then the questions that of course is

now the total number of employees within your staff. I mean,

conceivably, well, I won't say that. Those may be two -- those

conceivably could be two different numbers and I think we are

looking at full time employees in order to count the numbers of

persons under the regulations.

MEMBER ZAIDAIN: Right, and from your submission

you said a total of four employees, two of which will be part

time that's obviously involved sounds like what I'm hearing. So

it sounds like we need some more information on that and served

on all the parties and all of them respond to it, so --

CHAIRPERSON GRIFFIS: Good, we'll look for that

then. Next question.

MS. POLIVY: Mr. Gonzalez, you -- do you intend to
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have any additional employees for your events?

MR. GONZALEZ: No, that event coordinator will have

to hire his own employees for that.

MS. POLIVY: Who is the event coordinator?

MR. GONZALEZ: The event coordinator is whoever is

holding the event, so the guest that's holding the event.

MS. POLIVY: So there may be additional people on

site but you wouldn't be the direct employer of those people.

MR. GONZALEZ: Exactly, in that case, the event

coordinator would have to hire out.

MS. POLIVY: That would be such things as the

people who were setting up or waiting at the event.

CHAIRPERSON GRIFFIS: I think it's clear who it

would be.

MS. POLIVY: Are you including those?

MR. GONZALEZ: The people that what now, say that

again?

MS. POLIVY: Setting up the event, waiting on the

guests.

MR. GONZALEZ: Those would be the caterers, yeah.

MS. POLIVY: You said you were going to have the

tables and chairs for events stored on site. Are you going to

store them in the building itself?

MR. GONZALEZ: No, I think I said I was going to

store them in the courtyard shed.
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MS. POLIVY: That's a building separate from the

main building?

MR. GONZALEZ: Yes, it's in the courtyard shed. I

showed a picture of it earlier. It's inside the courtyard.

MS. POLIVY: The bed and breakfast guests, as I

understand your testimony, you're going to have them go to the

Washington Hilton or the Universal North building and leave their

cars and either walk or take a cab?

MR. GONZALEZ: We mentioned earlier that I was

going to provide a statement to the Board on that from the Swan

House I think we spoke.

MS. POLIVY: No, I'm asking what your intention is,

not what the Swan House is.

MR. GONZALEZ: But I'm stating that I've already

answered that statement before to the Board of Zoning.

MS. POLIVY: Are your guests supposed to take their

luggage and walk with that, too?

MR. GONZALEZ: They may put their luggage in the

cab. You know, as I stated before, if they're parking their car

there, they're going to come back in the cab or walk.

MS. POLIVY: And if your guests leave and want

their cars, are they supposed to take a walk or take a cab back

over to the Washington Hilton?

MR. GONZALEZ: You know --

CHAIRPERSON GRIFFIS: Just answer the -- is that
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your anticipation or are there other provisions, if they need

their car?

MR. GONZALEZ: If they leave their car at the

Washington Hilton, I mentioned earlier that I would actually

cover their ticket for the parking stay at the -- not the

Washington Hilton, but the Dupont Hilton.

CHAIRPERSON GRIFFIS: But at this point, it's your

program, it's your intention that they would go then retrieve

that car whenever they needed it.

MR. GONZALEZ: Exactly.

CHAIRPERSON GRIFFIS: Okay.

MR. GONZALEZ: Exactly.

MS. POLIVY: Mr. Gonzalez, where is the Dupont

Hilton?

MR. GONZALEZ: It's on Connecticut Avenue and T

Street NW.

MS. POLIVY: That's what we're --

MR. GONZALEZ: That's -- we refer to it as the

Dupont Hilton.

MS. POLIVY: We do, okay. That's okay, as long as

we know where we're at.

MS. MITTEN: Well, we're going to get a map.

MS. POLIVY: I know, I understand. I'm familiar

with the area.

A VOICE: It's a two zone taxi.
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MS. POLIVY: Yes, it is, it's a two zone taxi,

right?

MR. GONZALEZ: A two zone can be crossing T Street

to --

CHAIRPERSON GRIFFIS: That has no relevancy.

MS. POLIVY: I'm sorry.

CHAIRPERSON GRIFFIS: Let's continue with the

questioning.

MS. POLIVY: There is no question but that each of

your rooms are you going to provide to have two guests in?

MR. GONZALEZ: Up to two guests per room.

MS. POLIVY: So the maximum guests in the house at

any one time would be 20.

MR. GONZALEZ: Could be 20.

MS. POLIVY: Plus the -- and those people would be

coming and going by cab. The deliveries, how many deliveries do

you anticipate having a day?

MR. GONZALEZ: I'm going to go pick up the

breakfast myself or the -- one of the managers there will pick up

the breakfast, so I don't know if you count that as a delivery.

We're picking it up ourselves and we're going into the garage on

a daily basis, so that might be one, if you want to count that as

a delivery. And then the other deliveries will actually be

whenever there's an event and there's catering, so it would be no

more than two per month.
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MS. POLIVY: You anticipate no other deliveries for

the bed and breakfast other than events and you are going to pick

up the croissant or whatever?

MR. GONZALEZ: Exactly.

MS. POLIVY: The garage that you have, how high is

the door, the garage door?

MR. GONZALEZ: I know that it's 15 feet inside the

garage on -- the height. The door itself, I don't know. I'll

have to measure it.

MS. POLIVY: Is that an eight-foot door?

MR. GONZALEZ: It's enough to fit a van. We did

measure it before and it's enough to fit a regular catering van.

And in answer to your question about the deliveries again, we

may have flowers delivered once in awhile, so that may be an

additional delivery. I just thought about that.

MS. POLIVY: The linens, are you going to do them

all on site?

MR. GONZALEZ: We're doing the linens on site in

the laundry room except as we stated before in our previous

agreement that we had, that if there were a need for me to get

additional cleaning or linen help, that we may have an occasional

delivery.

CHAIRPERSON GRIFFIS: Right, and that was testified

to.

MS. POLIVY: What previous -- I'm sorry.
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CHAIRPERSON GRIFFIS: He gave testimony to that.

I'm not sure what you mean about previous discussions. He gave

testimony today that said directly that which is the answer to

the direct question.

MS. POLIVY: What previous agreement were you

referring to?

MR. GONZALEZ: The agreement that was not signed

but that we discussed after eight meetings between myself and the

neighbors.

CHAIRPERSON GRIFFIS: Okay, but the pertinency for

us, frankly, is the testimony that you gave that on occasion if

there was a need that the loading would happen for the laundry,

but it is your testimony that most of the laundry happens on

site; is that correct?

MR. GONZALEZ: That's correct.

CHAIRPERSON GRIFFIS: Okay.

MS. POLIVY: One second and I'll be finished. On

the question of tax credits which you're seeking, that would be

advantageous to you personally, would it not?

CHAIRPERSON GRIFFIS: I don't see the relevancy to

that or do you want to be a little bit more direct or specific in

terms of --

MR. GONZALEZ: I don't mind answering.

MS. MITTEN: Well, it doesn't matter if you mind.

CHAIRPERSON GRIFFIS: I'm not sure what you're
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going to answer. Don't answer until --

MS. POLIVY: Well, I mean, basically he's offered

the fact that he wants a tax credit is evidence of his devotion

to --

CHAIRPERSON GRIFFIS: Well, on the face, the tax

credit is a financial credit. It is a bonus to someone

personally.

MS. POLIVY: Yeah, but he's not doing this for our

benefit, for the neighbors' benefit, for the house's benefit.

He's doing it for his benefit.

MS. GIORDANO: It was offered because there are

certain protections for the historic interior that go along with

that.

CHAIRPERSON GRIFFIS: Indeed, I think we understand

the direction of where the question is going, but I don't think

it's taking us to a relevant point. You can rephrase it if you

want.

MS. POLIVY: No, I don't want to rephrase it

because I think that's --

MR. GONZALEZ: I just want to make sure of one

thing, I --

CHAIRPERSON GRIFFIS: There's no question to answer

right now.

MR. GONZALEZ: Okay.

MR. H. GONZALEZ: I don't think --
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A VOICE: Will you take care of him, please?

CHAIRPERSON GRIFFIS: I start with him, I'll have

to start with them all. Okay. We have a few more minutes, I'm

sure.

MS. POLIVY: Mr. Gonzalez, you made a point in your

testimony to that long time that the Toutorsky House was on the

market and the fact that you waited some five years. Could you

explain to us why during that period if the house was a white

elephant in effect, the house -- the price of the house between

the listings that you provided was it went on the market at 1.85

million and then you bought it when it was listed for 2.2

million.

MR. GONZALEZ: As I mentioned before, I could not

afford the house prior to that, even at 1.8 million. I mentioned

this on an earlier statement, but on the fifth year, I could

afford the house.

MS. POLIVY: I wasn't asking whether you could

afford it or not. What I was asking was whether you could

explain why, if the house was such an undesirable house for any

other purpose than the one that you had, the price of the house

went up almost $400,000.00 in the intervening period.

MR. GONZALEZ: The price of the house went up even

though it didn't sell before because the market for any house

went up during that time period as well. So he did put it back

on the market according to what the market would ask at that
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time.

MS. POLIVY: Do you know whether you were the first

person to put a contract on that house?

MR. GONZALEZ: Yes, I do know that there was one

other person that put a contract on that house and did not

qualify financially.

MS. POLIVY: Mr. Chairman, I assume that we'll be

given the same consideration as you indicated to Mr. Jadin with

respect to the stuff that was submitted today.

CHAIRPERSON GRIFFIS: Clearly, that went to all

parties, yes.

MS. POLIVY: In that case, I have no further

questions.

CHAIRPERSON GRIFFIS: Good, then the last step on

this is any redirect?

MS. GIORDANO: No, no redirect.

CHAIRPERSON GRIFFIS: No redirect in which case.

MS. HUBBARD: Mr. Griffis, may I ask one thing?

CHAIRPERSON GRIFFIS: Most certainly, Ms. Hubbard.

Why don't you come forward and get on the microphone. And while

she's getting ready, I will take your question but let me take

the opportunity to say we need to establish the next date for

this.

MS. HUBBARD: Yes.

CHAIRPERSON GRIFFIS: So everyone collect your
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calendars. Ms. Hubbard, your question.

MS. HUBBARD: My question is this, at the last

hearing --

CHAIRPERSON GRIFFIS: Yes.

MS. HUBBARD: -- I assumed that the proper

documents including the argument that everything would be

presented in ample time for us to examine it.

CHAIRPERSON GRIFFIS: Uh-huh.

MS. HUBBARD: Today, contrary to what I consider

good practice, you allowed the hearing to go on and submit all

these other documents that came in just at the hearing time

giving us no chance to examine them or anything and now we have

to have more cross questioning and everything which we wouldn't

have had to have if everything had been submitted as is required

in the regulations. So you are requiring certain documentation

right now --

CHAIRPERSON GRIFFIS: Yes.

MS. HUBBARD: -- for the next hearing.

CHAIRPERSON GRIFFIS: Yes.

MS. HUBBARD: Could I have your assurance that the

case will be dismissed if we do not get that 10 days before?

CHAIRPERSON GRIFFIS: No, you cannot have my

assurance on that.

MS. HUBBARD: Well, the thing is, they can do the

same thing again and with your wonderful forgiving and loving
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disposition.

A VOICE: Well, we're all forgiving.

MS. HUBBARD: No, I don't want to say but Mr.

Griffis, you are very kind to the applicant, you've got to admit.

CHAIRPERSON GRIFFIS: I'm kind to all applicants

and everybody.

MS. HUBBARD: Oh, I wouldn't say that. We're just

a poor helpless --

CHAIRPERSON GRIFFIS: I feel your pain.

MS. HUBBARD: I mean, if we could get everything 10

days in advance, you wouldn't have this problem of having to have

more --

CHAIRPERSON GRIFFIS: You bring up this part, so we

need to go through and this is part of our normal average, every-

day process, every Tuesday. Let us set a date, let us reiterate

the documentation that we're looking to have, let us get the

submittal date. We will get the response date and we will remeet

again.

Now, for total clarity on that, certainly we have

public hearings in order to evidence further facts of each case.

So without question, the next time we meet our case will

continue and we will have additional information provided. I

would anticipate that we have something in July for the next date

on this. I would like to take the -- are we thinking July? I

think we're thinking August.
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And the issue is finding a date that's appropriate

where we can have the entire afternoon. And it would be my great

anticipation that in that, if we do pick a date in August, two

things, one, that we finish this case in its entirety the next

time we meet. Two, let me also underscore, this Board recesses

in August, unless -- most may not understand, we all have other

lives and other jobs more importantly. This is our civic

responsibility that we take very strongly and we give up our

Tuesdays to come in and do this with great pleasure.

However, we do ask for a few days off in August so

that we might clean our own houses, see our families if we have

them. We will be meeting in August in order to accommodate this

case, if I'm not being too presumptuous would be the first

Tuesday in August. Yes?

MS. PRUITT: Yes.

CHAIRPERSON GRIFFIS: Good, why don't we have the

date on that then?

MS. PRUITT: The first Tuesday in August would be

August 6th with -- well, you've actually asked the applicant to

provide a lot of information.

CHAIRPERSON GRIFFIS: A ton of information.

MS. PRUITT: So they're going to have the big

burden. It is now the 18th. Do you think you'll be able to get

the information in by July 2nd?

CHAIRPERSON GRIFFIS: Some of this -- and we'll run
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down -- why don't we go through all --

MS. GIORDANO: I think we can meet Ms. Hubbard's

10-day need and push it back a little further if that's possible.

MS. PRUITT: Okay. Okay, how about if you put it

on the 19th of August? Then that would give -- excuse me, July,

and then August 2nd, the responses would be due from parties.

That would give you two weeks, two full weeks.

Let me go over it, the hearing is August 6th,

afternoon. That's the only thing that will be on the agenda.

CHAIRPERSON GRIFFIS: All right, let's hear first

of all that date. The parties have concern on that.

MR. JADIN: Yes, I will --

CHAIRPERSON GRIFFIS: You've got to come up.

MR. JADIN: I will not be in town August 6th.

CHAIRPERSON GRIFFIS: Okay, is there someone else

that can represent the party?

MR. JADIN: I was the one who was elected to be the

party -- the representative of the parties.

CHAIRPERSON GRIFFIS: Okay.

MR. JADIN: And I certainly want to be the one to

be able to discuss the planning report. I am an architect and a

planner.

MS. MITTEN: When are you not available, Mr. Jadin?

MR. JADIN: I would be available the 13th.

CHAIRPERSON GRIFFIS: 13th of what?
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MR. JADIN: Of August, the 13th of August.

CHAIRPERSON GRIFFIS: That's not a possibility.

MR. JADIN: Or the --

CHAIRPERSON GRIFFIS: When in July are you

available?

MR. JADIN: The week of the 4th of July and then

the 12th -- through the 12th in July. Then I'm down from July

12th through the middle of August.

CHAIRPERSON GRIFFIS: Let me get all the party

representatives to the table so we can get to the schedule first

of all, and give me dates that you are not available in July. We

have a block-out. Can you come up, please?

MS. POLIVY: I'm not available the first week in

July.

MS. HUBBARD: And I'm going to a big wedding on the

--

MS. MITTEN: You need to turn on your microphone,

Ms. Hubbard.

MS. HUBBARD: All right. See I have -- the wedding

is on the 13th and I have to leave the Wednesday before. So

that's the 10th of July and then I'm going up to northern New

Hampshire, but I'll be back by the 6th of August, so that's all

right. August 6th is all right with me but it's not with the

other people. And then I'm going away down to Chicoteague on the

16th of August and won't be back till after Labor Day.
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CHAIRPERSON GRIFFIS: Okay, that's enough because

you're making us all jealous with your summer plans. Okay, and

again, I do not anticipate scheduling beyond August 6th, so that

gives us our dates. It looks like we have the second and third

week in July that are available to everyone; is that correct?

MS. HUBBARD: Not to me.

CHAIRPERSON GRIFFIS: Oh, right, I need a calendar

in front of me before I do that.

MS. PRUITT: Also in the second week of July you

have the Levine School hearing, which I would not suggest you put

anything else on.

MS. HUBBARD: September.

MS. GIORDANO: To push it to September is a real

hardship on the applicant. This started what in January.

CHAIRPERSON GRIFFIS: Okay, here's what I would

propose then. The next date would be July 16th. We have an

unpredictable afternoon on that and I --

MS. HUBBARD: I won't be here.

CHAIRPERSON GRIFFIS: I'm sorry?

MS. HUBBARD: I won't be here.

CHAIRPERSON GRIFFIS: I thought you were back on

the 13th.

MS. HUBBARD: No, that's when the wedding is and

I'm going right up -- from there right up to -- from the wedding

in Middle, Mass. right up to Dorsett. MS. MITTEN:
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That's going to be tough anyway in getting the stuff.

MS. GIORDANO: We will get it in.

CHAIRPERSON GRIFFIS: No, no, I will cover all of

that because I think I have the combination for it. This is what

I intend. That we schedule the next piece for July 16th. We do

have other cases on that day, as I indicated, are unpredictable.

I want to break up the sequence of this and we will actually

have the Office of Planning start off by giving their report on

the 16th. That will then give the party in question --

MS. HUBBARD: I won't be here.

CHAIRPERSON GRIFFIS: -- the cross examination.

Right, and as I go into the summer months, with so many parties,

I clearly don't think we will continue to accommodate absolutely

everybody. And this seems to -- knowing that we will have

limited time on the 16th, I would imagine that we would get

through the Office of Planning memo and cross examination of

Office of Planning. If we have additional time, we can continue

on the 16th if it opens up, but I would not predict.

We would next schedule and hold August 6th, it was,

correct, and August 6th would be our afternoon to finish the

entirety of the case. The submission and responses would be

based on the August 6th date. That August 6th date would then

establish when the submissions would be and then the responses

back for that. So it's a little bit out of sequence but I think

it will, in fact, make some sense.
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Now, I'll hear some objections to that great plan.

MS. POLIVY: I have a question.

CHAIRPERSON GRIFFIS: Sure.

MS. POLIVY: I don't have any objections, but I do

want to understand that on the July 16th date, we should not have

people anticipating to testify. In other words, we can tell our

people not to come. They don't have anything, and limit that to

the Office of Planning.

CHAIRPERSON GRIFFIS: I think that's -- actually I

think that makes a lot of sense. In its unpredictability in the

afternoon and the time --

MS. POLIVY: Well, we're not going to get the stuff

from --

CHAIRPERSON GRIFFIS: Indeed, indeed.

MS. POLIVY: -- the applicant.

CHAIRPERSON GRIFFIS: So that makes a lot of sense.

We will limit it to -- and so I'll clarify my statement. We'll

limit it only to the Office of Planning memo and cross

examination on that.

MS. MITTEN: Could I just ask that that be expanded

slightly to include government reports, because for instance, the

valet parking plan, we, I think are anticipating that that would

be referred to DDOT and just to get all the -- well, maybe it's

not available at that point.

CHAIRPERSON GRIFFIS: We've got --
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MS. GIORDANO: We can make it available and there's

also the ANC as well.

CHAIRPERSON GRIFFIS: Right, it's -- they're all

connected. We've got to sever it somewhere.

MS. MITTEN: Yeah, well, I was just trying to

suggest that maybe we want to do government reports including the

ANC that day and then go to, you know, the balance of the case on

the 6th. Of course, we would accommodate Ms. Hubbard's cross

examination of Office of Planning and other government reports in

August, right?

CHAIRPERSON GRIFFIS: Well, I don't know how to

insure we'd have time, so we can say that we would start with

Office of Planning and try and progress through the entire

government reports. I think that should be anticipated.

Clearly, if we have the parking plan that can go to DDOT for a

response back, that would be pertinent. Otherwise, we will have

to follow up and we will follow up with that by the 6th.

The reality is we'll have limited time to get

through.

MS. MITTEN: Well, actually, what Ms. Polivy was

concerned with is what will definitely not happen on July 16th,

versus what will happen on July 16th.

CHAIRPERSON GRIFFIS: Indeed, indeed and I would

agree and I think the statement is clear that you would not need

to have your witnesses and presentation of your case at that
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time.

MS. HUBBARD: Well, Mr. Griffis --

CHAIRPERSON GRIFFIS: Yes.

MS. HUBBARD: -- I believe that it would be very

helpful if I could get a chance for sure to cross question the

Office of Planning. You might find out some things that are of

interest to you that way and -- but if I'm not guaranteed this,

that I can do it on the 16th of July, which I can't, I'm going to

be away, I would like to submit a list of questions which I would

like somebody on the board to guaranty me to ask the Office of

Planning.

CHAIRPERSON GRIFFIS: Can you -- do you have

another representative that could --

MS. HUBBARD: No, just me.

MS. POLIVY: Mr. Chairman, if it would be

acceptable to Ms. Hubbard, I'd be glad to ask any questions that

she want asked.

CHAIRPERSON GRIFFIS: Is that acceptable, Ms.

Hubbard?

MS. HUBBARD: I mean, if I got a chance to cross

question him, I would prefer that but I won't be able to do that.

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: But I'm going to submit the questions

to you, too, and --

CHAIRPERSON GRIFFIS: You can submit a copy to me.
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MS. HUBBARD: And give them to the mademoiselle

here.

CHAIRPERSON GRIFFIS: I think that's fine.

MS. HUBBARD: And --

CHAIRPERSON GRIFFIS: Unless you guys want to flip

a coin and see who misses out on OP.

MS. HUBBARD: I really want to fix that.

MR. JADIN: Well, I have problems with both of

these. I have said that I was going to be out after July 12th,

so I -- and I don't have my calendar with me. I had thought from

the last time that after this hearing, you were moving into

September and I thought it wasn't going to be an issue. I don't

know if I can make the 16th, so that's one issue.

Then the second is, as I understand your plan, I

know I won't be here August 6th. When do I get to present my

case in opposition to everything?

CHAIRPERSON GRIFFIS: Well, I think the burden

would be having it submitted as written testimony if you're

unavailable for the full hearing.

MS. MITTEN: I think that -- first of all, I think

we overlooked the fact that you had said you weren't available

because the reason for taking the OP report, I mean, that's in

its turn but we were trying to make sure that you got your

opportunity for -- yes, let's just pause for another brief moment

and regroup.
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(Pause)

CHAIRPERSON GRIFFIS: Okay, we're spending quite a

bit of time on this. Clearly, let me just state that I want to

accommodate everyone that's involved in this situation and there

will be a point where we cannot accommodate everyone. I also

have another objective and an important one for this Board and

for my mind, and that is once we start a case, we finish it as

quickly as possible in our schedule. It facilitates the Board in

its own deliberative process to be able to get through a case

without setting it off months because I think it doesn't help

anybody to have it sit on the shelf and have to have the Board

come back to it.

So with that regard, I do want to return to our

first plan and that is for August 6th, in which we had the entire

afternoon which is a special scheduled day for us. And I would

move to look at that date on the 6th starting at 1:00 o'clock and

hold that afternoon for the entirety of this case. I think the

balance of the fact of the parties, first of all the joint

parties, I think it would be appropriate either as Mr. Hubbard

had laid out, submitting direct questions and in addition, having

other representatives of that party at that time.

Board members, are you in agreement?

MS. MITTEN: As long as this arrangement, given

that the designated spokesperson for at least one of the parties

can't come, if in the opinion of corporation counsel if this does
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not unduly prejudice a party, I would go along with it. I just

want -- I guess I'd like to just get some affirmative statement

from Ms. Sansone, that in her opinion there will be ample

opportunity for them to make their case.

MS. SANSONE: Mr. Chairman, I just -- I guess I'd

just point out that the parties that were -- or the individuals

that were consolidated into groups, there's a number of

individuals within each group and it may necessitate their

sitting down and working together and preparing one another to

best handle their participation on August 6th but that would seem

to be a definite possibility, very practical to do that.

I think some of the parties have suggested

submitting written cross examination questions. I think that's

another opportunity, if they can't be here to simply get their

questions in writing and get -- either get it to another party or

get it to the Board so that those questions can be answered. It

would seem that at some point we have to make the schedule work

and there should be ample opportunity for people to work together

and try to cover for one another and do the best they can that

way.

CHAIRPERSON GRIFFIS: Good, thank you.

MR. JADIN: May I speak to that?

CHAIRPERSON GRIFFIS: Yes.

MR. JADIN: This has been quite a lengthy process

for the neighbors and I am one of the people who hasn't been
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involved in it from the beginning and I think the perspective

that that brings is very important to represent the parties. The

parties involved on S Street did ask that I represent them. I do

think I would be at a tremendous disadvantage if I was not here

to hear the testimony of the Planning report and having the

opportunity to cross examine him particularly in light of the

other questions of the cross examination of the -- that the

applicant -- and the points the applicant would make during that

and also consider that the applicant's proposals for this

property have been very fluid to say that least.

And for me to be absent in the final presentations,

I think, puts me and the people that I represent at a very great

disadvantage.

CHAIRPERSON GRIFFIS: Okay, and --

MS. GIORDANO: If I can respond to that, too.

CHAIRPERSON GRIFFIS: Yes.

MS. GIORDANO: The fluidity is an effort on our

part to continuously down-scale this proposal to meet the

neighbors.

CHAIRPERSON GRIFFIS: And I don't really want to

get too --

MS. GIORDANO: I know but I just have to say that

we have a very big interest in getting this case resolved. Mr.

Gonzalez has a lender who has been waiting and he's been drawing

on this and -- this loan and renovating the property without any
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indication that he can use it for the purpose that the money was

lent. And I have to go back and report to the lender tomorrow

and I just really -- he would be in a very difficult position if

I had to report to him that September is the next --

CHAIRPERSON GRIFFIS: And I don't think that the

Board is unaware of that situation.

MS. POLIVY: Mr. Chairman, I'd just like to say

with respect to Mr. Jadin, not only is it a question of the

people on S Street having a representative that they've selected,

but he has particular expertise with respect to the questioning

that the Planning Office --

CHAIRPERSON GRIFFIS: Yeah, I don't need to be told

that again.

MS. POLIVY: -- and I think --

CHAIRPERSON GRIFFIS: He did state and which is why

we tried to accommodate --

MS. POLIVY: -- I think the question of how long

this case has taken has certainly not been because the neighbors

have dragged their feet on it. And I think that it's somewhat --

CHAIRPERSON GRIFFIS: I'm not placing blame on how

long it's taking.

MS. POLIVY: And when it comes to draw the line,

the line gets drawn --

CHAIRPERSON GRIFFIS: Actually what I'm trying to

do is just establish --
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MS. POLIVY: -- on cutting out the neighbors'

representation.

CHAIRPERSON GRIFFIS: What I'd like to also do is -

-

MS. POLIVY: Thank you, sir.

CHAIRPERSON GRIFFIS: -- for August 6th indicate

from Office of Planning, although we don't -- we have our stand-

in today, but is there an anticipation that Office of Planning is

updating their memo for submission reflecting the use variance

that was established today for the relief?

MS. GIORDANO: The Office of Planning memo is based

on a use variance.

CHAIRPERSON GRIFFIS: Yeah, I'm sorry, I just want

to reiterate the fact that is there any other new information

that Office of Planning is anticipating in their memo?

MR. MOORE: No, I think it may be the updating the

original submission that was January 22nd, I believe.

CHAIRPERSON GRIFFIS: Okay, what we would do is ask

you to take the message to Mr. McGittingen, who is doing the

original memo, am I correct --

MR. MOORE: Correct.

CHAIRPERSON GRIFFIS: -- certainly that he would

relook at that. That -- and where I'm going with this, is that I

do believe and I understand the case in terms of the testimony

that would be given by the Office of Planning and the applicant's
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questions of OP, but OP's reports are -- I don't know what the

legal piece is but self-standing. It is few and far between that

Office of Planning representative goes beyond their memo that's

submitted and so in this particular case, and I think relating to

the particular expertise of the representative, one of the

parties, I think that sufficient information would be in time and

in the case for pertinent and specific questions to be arranged

and delivered to the Board, not to mention we also have

additional parties that I'm sure will pick up and cover on

certain things.

Let us go through now the submissions that are

going to be required and the dates for submissions and then the

dates for responses on that.

MS. BAILEY: Mr. Chairman, the submissions that I

have are, the first thing, the applicant is to develop proposed

conditions and some of the conditions that the Board have

discussed include deliveries, the schedule for that; the shed in

the back that will be holding the tables and chairs, donating the

facade easement, tax credit information and the preservation of

the interior of the building, what guaranties will the Board have

that the restoration is going to take place, the property value

would depreciate substantially if encumbrances are placed on the

property. The applicant is to explore that and discuss it in

writing.

Those are some of the things that the applicants
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are supposed to develop conditions on.

CHAIRPERSON GRIFFIS: Okay, let me run through some

of my lists and forgive me if I'm redundant on yours. We were

also looking for the parking plan and the parking arrangement.

That would also include any sort of permit for the parking in the

Temple. We were looking for additional documentation of the

architectural new work that will be happening at the interior and

in addition, a site plan, and I think it would be helpful,

perhaps, for a dimension site plan with the pertinent dimensions.

We also were looking at the Swan House letter that

was asked in terms of the parking success or some sort of

statement from the Swan House as to how it's working. Is that

right, Ms. Mitten? I believe that was one of your issues.

MS. MITTEN: Yes.

CHAIRPERSON GRIFFIS: Okay. We also were looking

for the issues revolving the historic status, the letter from HPR

staff as appropriate for tax credit application. We were looking

at -- Ms. Mitten was talking about just the further documentation

of the tax credit representation. What am I missing, Board

members?

MS. MITTEN: I had also asked for the certificate

of occupancy for the parking lot at the Masonic Temple or

whatever proof that could be provided that they have the legal

capacity to operate a commercial parking lot.

CHAIRPERSON GRIFFIS: Good.
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MS. MITTEN: We have also the -- we were going to

have a specific written statement from the applicant basically

just putting in writing, Ms. Giordano had represented in her

wrap-up statement about how the applicant was proposing to meet

their burden of proof. We were going to have an additional

submission on an effort, you know, given that this is not going

to be something that the applicant will be held to strictly, but

to get a handle on the maximum number of employees that would be

on site at any given time, given the proposed operation and also

what -- if we could get an indication as well, of the total

number of employees who -- overall, not necessarily on site at

any given time. We were going to have a map showing the location

of the Dupont Hilton and the Universal North and South buildings

relative to the subject property so we'd have a sense of the

distance there.

And I think Ms. Bailey was picking up on some

examples that I had given of proposed conditions but the written

submission and the oral testimony really have a lot of things

that are being suggested as, "Oh, yeah, we're willing to do that,

oh, yeah, we're willing to do this", and I think you know, I

think the applicant needs to carefully go through all of the

things that they've proffered and articulate those specifically

as, "Okay, here are our proposed conditions", so that people can

know exactly what's being offered and to the extent that they

want to seek to have that increased, that's all that I can
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supplement.

MS. HUBBARD: Weren't they also supposed to produce

a plan of -- that correctly represents the various rooms that --

with annotations about what is different between what exists and

what they're planning to do.

CHAIRPERSON GRIFFIS: Exactly.

MS. HUBBARD: I mean, you produced that map, that

architectural drawing that was in the original submission, which

I have examined.

CHAIRPERSON GRIFFIS: Correct, okay.

MS. HUBBARD: It does not include the carriage

house.

CHAIRPERSON GRIFFIS: Exactly.

MS. HUBBARD: And the plan has to be produced for

that.

CHAIRPERSON GRIFFIS: Good.

MS. HUBBARD: The carriage house both floors and

where the staircase is and where all these doors are that

everybody has been talking about.

CHAIRPERSON GRIFFIS: You are absolutely correct.

MS. HUBBARD: And also a plan of the garden where

the shed is where they're going to put the chairs.

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: What its prior use was, I mean, so

that the -- did I mention the rooming house permit which they
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claim they have that Mr. Johnson told him about --

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: -- he can produce the actual permit

which I believe you should see.

CHAIRPERSON GRIFFIS: Okay, and just for clarity on

that, there was no testimony, in fact, the direct cross

examination question to that, the answer was, he was not aware of

a permit for the rooming house.

MS. HUBBARD: Yes, he said he was aware of it.

CHAIRPERSON GRIFFIS: Well, he was aware of the use

as a rooming house.

MS. HUBBARD: No, he said that he was aware that I

testified to it. That's what he said.

CHAIRPERSON GRIFFIS: Okay. Clearly --

MS. HUBBARD: Yes, he did.

CHAIRPERSON GRIFFIS: I agree with you somewhat.

It's a matter of semantics of --

MS. HUBBARD: No.

MEMBER ZAIDAIN: Mr. Chairman, was the --

CHAIRPERSON GRIFFIS: Why don't I finish all that

information? First of all, we did ask for the architectural

plans, and I think what you're asking for is very important and

we can reiterate that. Site plan will also deal with a lot of

the other issues we talked about in terms of the courtyard and

the structure.
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It was an important -- it was an additional piece

of submission for the record and that was the testifying of the

letter that stated that previous use was the rooming house and

the Board did give the direction to the applicant that if, in

fact, there was evidence that there was a permit in existence for

that, that that should also be submitted into the record. Yes,

next.

MS. PRUITT: I'm sorry, I had one more, I didn't

know if you wanted this conditioned or not. At one point you

talked about referring the parking plan and how it would work, to

Department of Transportation.

CHAIRPERSON GRIFFIS: I think once we get the

parking plan, we'll refer it.

MS. PRUITT: Okay, so not this time. I mean, will

they refer it prior to --

CHAIRPERSON GRIFFIS: Right, the applicant is going

to send it directly.

MS. HUBBARD: Then they must be here at the hearing

to testify about it, because I can tell you that --

CHAIRPERSON GRIFFIS: What's Ben Laydon's number?

MS. SANSONE: Mr. Chairman, actually that is

correct. That's a requirement in our rules that if a district

agency puts in a report, they must make someone available.

CHAIRPERSON GRIFFIS: So be it, we'll have it --

MS. HUBBARD: And the same with Historic
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Preservation.

CHAIRPERSON GRIFFIS: I want to see them, too,

actually.

MS. HUBBARD: Yeah, I want to see them, too.

CHAIRPERSON GRIFFIS: Okay.

MS. HUBBARD: And let me --

CHAIRPERSON GRIFFIS: I don't have any problem with

that.

MEMBER ZAIDAIN: Mr. Chairman, yeah, with the

reorganization, HPRB is represented at OP, so they are covered.

MS. HUBBARD: No, they're not.

CHAIRPERSON GRIFFIS: We'll let the lawyers wrangle

that one.

MEMBER ZAIDAIN: Okay.

MR. JADIN: My question was, was the employment

plan that was discussed, was that on the list, covered on the

list that Ms. Mitten mentioned, the employment plan?

CHAIRPERSON GRIFFIS: Yeah, yes. Good, and for

clarity, the employment plan that we were looking for is the

total number and the shifts and how they --

MS. HUBBARD: And all this is going to be in here

10 days or two weeks before August 6th.

CHAIRPERSON GRIFFIS: Let's go to the dates, that's

what we'll --

MS. HUBBARD: I thought you had already picked
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August 6th.

CHAIRPERSON GRIFFIS: I know but I need it said to

me again because I don't remember.

MR. JADIN: If I could speak to that, if I'm

expected to give all of my statements in writing, I would hope we

could get those as soon as possible so I would be able to try to

do the best I could in writing before I leave town.

CHAIRPERSON GRIFFIS: We will set -- the only thing

I can do is set deadlines and certainly I can give direction to

the applicant that as information is provided, that that could be

submitted in. Clearly the Office of Planning report is in the

record and that type of documentation.

So for my edification, tell me what the dates are

for the first --

MS. PRUITT: In order to accommodate everybody, the

hearing would be August 6th in the afternoon. Submissions would

be due July 15th with responses due July 26th for a hearing on

August 6th.

MS. HUBBARD: What kind of responses do you mean?

MS. PRUITT: Responses to the submissions that the

Board asked for.

MS. HUBBARD: Why do we have to respond?

MS. PRUITT: You don't have to. It's your choice,

Ms. Hubbard.

MS. HUBBARD: Can we put in any documentary
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evidence?

MS. PRUITT: But it would have to be in reference

to the response.

CHAIRPERSON GRIFFIS: It's responses to

submissions. It's not -- it's not documentary evidence that's

outside of that scope.

MS. PRUITT: It would be responses to DOT's plan on

parking or to the number of the employment, all those things you

asked about.

CHAIRPERSON GRIFFIS: In fact, I think staff can

give you great direction on this outside of this. Once we have

the dates, we can figure out what it is, but is everyone clear on

submission dates? Also, is applicant clear on the fact that we

would appreciate the continual flow of submissions as they are

produced?

MR. JADIN: So that means that I would not have

access to these before I have to write an opposition. Couldn't

you request the applicant to have these in two weeks from now or

10 days from now?

MS. MITTEN: Can you accommodate that, two weeks?

MS. GIORDANO: Well, endeavor to accommodate most

of it. I'm not --

MS. MITTEN: Mr. Jadin is being -- his group is

being disadvantaged and --

MS. GIORDANO: What is he saying, he's out from
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July 15th through August 6th?

MR. JADIN: Yes.

MS. GIORDANO: I mean, I wish I had that problem.

I mean --

CHAIRPERSON GRIFFIS: Yeah, well, look --

MR. JADIN: We --

CHAIRPERSON GRIFFIS: Let's not get into that.

MR. GONZALEZ: We will do our very best to

accommodate getting everything on time.

CHAIRPERSON GRIFFIS: Well, in the reality of the

schedule, that is -- that's essentially -- that's two weeks. So

we need -- all right, well, why don't we do this? This is the

last step on this. Of all of the submissions that we're looking

at, what do you see as the most critical that we can possibly put

-- I'm just giving your the opportunity to do that. If that's

something you can do, I can move on.

MR. JADIN: Well, the things that were mentioned

today, all of the things that describe or give further definition

to the hardship. I believe there's financial information or any

clarification on the hardship and certainly all of the

clarifications on the operation of the bed and breakfast, number

of employees, et cetera and definitely the architectural plans, I

mean, I would hope to get those architectural plans inside of a

week.

CHAIRPERSON GRIFFIS: Okay, so that's helpful.
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Let's hit this at the very most we can ask is that the

architectural plans come in. Can you do anything before the 28th

of June?

MS. GIORDANO: We can get the architectural plans

in a week.

CHAIRPERSON GRIFFIS: Okay, a week puts us at the

25th. So Monday, the 24th?

MS. GIORDANO: Yes.

CHAIRPERSON GRIFFIS: So Monday the 24th, the arch

plans are in, and that's including the site plan.

MS. MITTEN: And I'm guessing you can give your

written statement regarding meeting the burden of proof, since

it's in your head and it needs to get out on paper.

MS. GIORDANO: Right. On the historic aspects, we

may need some time to do that --

CHAIRPERSON GRIFFIS: Parking plan.

MS. GIORDANO: -- to really explore interior

designation, et cetera.

CHAIRPERSON GRIFFIS: Parking plan follow-up?

MS. GIORDANO: Parking plan, I think we can do

that?

CHAIRPERSON GRIFFIS: By the 28th?

MS. GIORDANO: Yes.

CHAIRPERSON GRIFFIS: And then how about, clearly

the employment plan and such can go in on the 24th with the
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architectural plans.

MR. JADIN: A thing that's come to my mind, Mr.

Chairman, when I was cross examining, I understood the previous

testimony of the applicant of how the financial things -- he was

not basing any of his hardship on any of the financial holdings,

so I didn't ask any questions about that. In subsequent

testimony, his lawyer asked that, at least as I understood it,

that there be granted some leeway in the applicant's

presentation, that she wanted to leave open legal arguments that

perhaps, the financial stuff was very important. So I would hope

the documentation on the financial aspects of the first trust,

second trust, when they were filed, when they're due out, that is

presented in a timely fashion.

MS. PRUITT: 28th.

CHAIRPERSON GRIFFIS: The 28th. It would be

included in that and now, my point being, I would hope that any

sort of documentation that backs up those statements would come

in, but well, I'm going to leave it at that. So we'll have that

on the 28th.

MS. MITTEN: And maybe just to follow up on that,

two things, one is that we did say that we would allow limited
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cross examination on the written submissions. So to the extent

that there were questions that you wanted asked after you

reviewed the documentation, submit those questions and they will

be asked on your behalf or give them to another party.

And the other thing is, what Mr. Griffis just said

is really important, which is to the extent that there are --

there's information that we still want after the August 6th

hearing, we're going to be looking at September. So you -- you

know, we're all urging you to be thorough because if anything is

unclear at that point, it just means that it's going to roll

over. So --

MS. GIORDANO: Well, taken.

MS. MITTEN: Okay.

CHAIRPERSON GRIFFIS: Okay, what else? Everyone

clear on dates then, submissions, requirements?

A VOICE: Again, August 6th?

CHAIRPERSON GRIFFIS: I'm sorry.

A VOICE: August 6th is when we meet?

CHAIRPERSON GRIFFIS: Yes, August 6th in the

afternoon?

A VOICE: Why don't we do it in the morning?

CHAIRPERSON GRIFFIS: We could do it in the morning

but we have -- we have a special public meeting for our decision

making in the mornings on the 1st and then we had the afternoon

off. So rather than take the afternoon off, we will be here to
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hear the rest of this case. That being said, I think that

concludes this case.

MR. SALAS: Just a point of order, a preliminary

matter, Mr. Chair --

CHAIRPERSON GRIFFIS: Do you want to come up?

MR. SALAS: Yes, I would just real quickly as to

party status, I sent my letter in and I knew that it would take

some time, so I talked to staff and both times staff told me I

was already accepted and that's one of the reasons I left. And

it was the lady on the second desk. I knew that this was going

to go on and it wasn't relevant for me to be here at the time.

CHAIRPERSON GRIFFIS: You had a letter requesting

party status that's in the record.

MR. SALAS: Yes.

CHAIRPERSON GRIFFIS: And when was it submitted?

MR. SALAS: Oh, day before yesterday.

CHAIRPERSON GRIFFIS: Okay, and clearly the

requirements for our party status --

MR. SALAS: Right, I didn't understand that and

I'm certainly asking you to make an exception and when I talked

to staff, I knew there was going to be an exception and I said,

"When is that going to be coming", and she said, "You're accepted

as already noted". I said, "Are you sure"? And she said, "Yes".

And then I asked her the third time.

CHAIRPERSON GRIFFIS: Okay.
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MR. SALAS: And she said yes. So three times.

CHAIRPERSON GRIFFIS: And clearly if I was also a

staff member, I can understand what they were actually looking at

when they looked at the list of parties, your name is under the

party and it is represented under the residential street that you

live on.

MR. SALAS: And I said I wanted individual party

and she understood it. In fact, the third time I asked her, she

almost was offended because I kept asking her.

CHAIRPERSON GRIFFIS: I see.

MR. SALAS: So I just wanted to make that point and

I would not have left again the second time if --

CHAIRPERSON GRIFFIS: You would be aware that she

wouldn't be making that decision of granting party status.

MR. SALAS: No, that's exactly right, but she is

staff and I thought she said, clearly, "You're accepted", so I

took it at face value.

CHAIRPERSON GRIFFIS: And I understand and let me

be absolutely clear. One, this Board cannot take up request for

party status mid-stream of a case. Secondly --

MR. SALAS: See, I didn't ask her when it was. I

just asked her when it was coming up and she said, "You're

already accepted". I didn't ask her to make a decision.

CHAIRPERSON GRIFFIS: I see.

MR. SALAS: I just asked her -- because I knew she
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couldn't make the decision.

CHAIRPERSON GRIFFIS: I see. So your concern is

that you couldn't speak to your request for party status today.

MR. SALAS: What's that?

CHAIRPERSON GRIFFIS: Your concern is that you were

not able to speak to your request today.

MR. SALAS: Again, you'd have probably denied it

again. So, I mean, again the reason was, is that staff told me

that I was already accepted and it was part of the whole -- of

the whole -- it was already accepted and I --

CHAIRPERSON GRIFFIS: Well, let me say, the time

that you weren't here doing what you needed to was probably

better spent than making your case for party status today

because, yes, it would have been denied.

MR. SALAS: Okay.

CHAIRPERSON GRIFFIS: Thank you, Mr. Salas.

I will adjourn everybody attendant to this

application. This Board cannot leave though, because we still

have matters to take up on the record. With that then, I bid you

all a great evening. Get home before it pour rains. Last word.

MR. GONZALEZ: Thank you for staying late.

CHAIRPERSON GRIFFIS: Okay, let's move on. We need

to reopen a case that was decided this morning. And I think

staff can walk me through how we do this but it's the fifth case.

We need to open the record to accept a proxy vote if I'm not
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Marie is going to tell us there's no need for a vote.

MS. SANSONE: No, I don't think we need to vote. I

think it would be sufficient just to announce on the record that

in BZA 16878, the fifth case, while the Board we deliberating and

having its meetings and hearings this morning we did, in fact,

receive a proxy to approve that application from Board Member

Etherly. That makes the vote five to zero to approve that

application and I think that will take care of just clarifying

that on the record. I don't think we need to do anything more.

CHAIRPERSON GRIFFIS: So said. Anything else? In

which case we can adjourn. Is it still the 18th of June 2002

afternoon hearing of the Board of Zoning Adjustments.

(Whereupon, at 8:45 p.m. the above-entitled matter

was concluded.)


